
Chapter 15      
Environmental hazards      
and annoyances
This chap ter pres ents the en vi ron men tal con di tions lo cated on or in the
vi cin ity of a prop erty which ad versely af fect oc cu pants of the prop erty
due to their in ju ri ous ef fect on the health or sen si tiv i ties of hu mans.

Noxious man-made hazards

En vi ron men tal haz ards are nox ious or an noy ing con di tions which are
man-made haz ards, not nat u ral haz ards. As en vi ron men tal haz ards, the
con di tions are clas si fied as ei ther:

• in ju ri ous to the health of hu mans; or

• an in ter fer ence with an in di vid ual’s sen si tiv i ties.

In fur ther anal y sis, en vi ron men tal haz ards are ei ther lo cated on the prop -
erty or orig i nate from sources lo cated else where which af fect the oc cu -
pant in his use and en joy ment of the prop erty.

En vi ron men tal haz ards lo cated on the prop erty which pose a di rect
health threat on oc cu pants due to con struc tion ma te ri als, the de sign of
the con struc tion, the soil or its lo ca tion, in clude:

• as bes tos-con tain ing build ing ma te ri als and prod ucts used for in su -
la tion, fire pro tec tion and the strength en ing of ma te ri als [Ca lif.
Health and Safety Code §§25915 et seq.];

• form al de hyde used in the com po si tion of con struc tion ma te ri als
[Ca lif. Civil Code §2079.7(a); Ca lif. Busi ness and Pro fes sions
Code §10084.1];

• ra don gas con cen tra tions in en closed, un ven ti lated spaces lo cated
within a build ing where the un der ly ing rock con tains ura nium [CC
§2079.7(a); Bus & P C §10084.1];

• haz ard ous waste from ma te ri als, prod ucts or sub stances which are
toxic, cor ro sive, ig nit able or re ac tive [Health & S C §25359.7;
Bus & P C §10084.1];

• haz ard ous waste from the at tempt to man u fac ture drugs [CC
§1102.18];

• toxic mold [Health & S C §§26140, 26147];

• smoke from the com bus tion of ma te ri als, prod ucts, sup plies or sub -
stances lo cated on or within the build ing [Health & S C §§13113.7,
13113.8];

• se cu rity bars which might in ter fere with an oc cu pant’s abil ity to
exit a room in or der to avoid an other haz ard, such as a fire [CC
§1102.16; Health & S C §13113.9]; and

• lead.

En vi ron men tal haz ards lo cated off the prop erty, but which have an ad -
verse ef fect on the use of the prop erty due to noise, vi bra tions, odors or
some other abil ity to in flict harm, in clude:

• mil i tary ord nance sites within one mile of the prop erty [CC
§1102.15];

• in dus trial zon ing in the neigh bor hood of the prop erty [CC
§1102.17];

• air port in flu ence ar eas es tab lished by lo cal air port land com mis -
sions [CC §§1103.4(c), 1353; Bus & P C §11010(b)(12)(B)]; and

• ground trans por ta tion ar ter ies which in clude train tracks and ma jor
high ways in close prox im ity to the prop erty.



The effect on value and desirability

En vi ron men tal haz ards have an ad verse ef fect on a prop erty’s value and
de sir abil ity. Thus, they are con sid ered de fects which, if known, must be
dis closed as ma te rial facts since the haz ards might af fect a pro spec tive
buyer’s de ci sion to pur chase the prop erty.

The dis clo sure of a seller’s and list ing agent’s knowl edge of ex ist ing en -
vi ron men tal haz ards is re quired on the sale, ex change or lease of all
types of prop erty.

While the dis clo sure of an en vi ron men tal haz ard is the ob li ga tion of the
seller, it is the list ing agent who has the agency duty of care and pro tec -
tion ow ing to his seller to place the seller in com pli ance with the en vi -
ron men tal haz ard dis clo sure re quire ments.

Fur ther, and more crit i cally, the list ing agent also has an ad di tional, more 
lim ited duty owed to pro spec tive buy ers of the listed prop erty. The list -
ing agent must per son ally con duct a vi sual in spec tion of the prop erty for 
en vi ron men tal haz ards (and other phys i cal de fects), and do so with com -
pe tence in or der to ad vise pro spec tive buy ers of his ob ser va tions (and
knowl edge) about con di tions which con sti tute en vi ron men tal haz ards.
[CC §2079]

To con clude the list ing agent’s dis clo sure of en vi ron men tal haz ards and
elim i nate any fur ther duty to ad vise the pro spec tive buyer about the en vi -
ron men tal haz ards, the list ing agent de liv ers, or con firms the buyer’s
agent has de liv ered, a copy of the en vi ron men tal haz ard book let ap -
proved by the Cal i for nia De part ment of Health and Safety (DHS) to the
buyer. De liv ery of the book let is con firmed in writ ing by use of a pro vi -
sion in the pur chase agree ment. [See first tues day Form 150 §11.5]

How ever, the list ing agent might be sub jected to an in quiry by ei ther the
pro spec tive buyer or the buyer’s agent about en vi ron men tal haz ards on
or about the prop erty. Here, the list ing agent is duty bound to re spond
fully and hon estly to the in quiry.

Method of disclosure

The no tice of any en vi ron men tal haz ard to be de liv ered to a buyer by a
seller must be given in writ ing. No spe cial form ex ists for giv ing the
buyer no tice of en vi ron men tal haz ards, as is pro vided for nat u ral haz -
ards. Un til the real es tate in dus try or the leg is la ture de vel ops one, the
Trans fer Dis clo sure State ment (TDS) and the pur chase agree ment are
cur rently used as the ve hi cles for writ ten de liv ery.

Some en vi ron men tal haz ards are the sub ject of pro vi sions in the TDS,
such as a di rect ref er ence to haz ard ous con struc tion ma te ri als and waste,
win dow se cu rity bars and re lease mech a nisms, and an in di rect ref er ence
to en vi ron men tal noise. [See first tues day Form 304 §§C(1), A and
C(11)]

All other known en vi ron men tal haz ards can be sep a rately item ized in the 
TDS. As for en vi ron men tal haz ards em a nat ing from off-site lo ca tions,
they can be dis closed through pro vi sions in the pur chase agree ment. [See 
first tues day Form 150 §11.6]

Ed i tor’s note — The en vi ron men tal haz ard book let is not a dis clo sure of
known de fects on the prop erty. The book let merely con tains gen eral in -
for ma tion on a few en vi ron men tal haz ards, none of which might ac tu ally 
ex ist on the prop erty. It is vol un tarily de liv ered to the buyer by an agent,
but with no le gal man date to do so.

Re gard less of the ve hi cle of de liv ery, the seller is to give the en vi ron -
men tal haz ard dis clo sures to the pro spec tive buyer as soon as prac ti ca -
ble, mean ing as soon as rea son ably pos si ble. As with the dis clo sure of
nat u ral haz ards, the leg is la ture in tended for the en vi ron men tal haz ard
dis clo sures to ide ally be made prior to en try into a pur chase agree ment.
[At tor ney Gen eral Opin ion 01-406 (Au gust 24, 2001)]

Need and motivation for disclosure

For the list ing agent to prop erly an tic i pate the need to have the dis clo -
sures avail able to de liver to pro spec tive buy ers, the ef fort to promptly



gather the in for ma tion from the seller be gins at the mo ment the list ing is
so lic ited and ne go ti ated.

The seller and the list ing agent have nu mer ous good rea sons to fully
com ply at the ear li est mo ment with the en vi ron men tal haz ard dis clo -
sures (as well as all other prop erty-re lated dis clo sures). The ben e fits of a 
full dis clo sure, upfront and be fore the seller ac cepts an of fer or makes a
coun ter of fer, in clude:

• the pre ven tion of de lays in clos ing;

• the avoid ance of can cel la tions on dis cov ery un der due dil i gence in -
ves ti ga tion con tin gen cies;

• the elim i na tion of hav ing to re ne go ti ate the price or off set cor rec -
tive costs due to the list ing agent’s dil a tory dis clo sure or the
buyer’s dis cov ery dur ing es crow;

• the short en ing of the time needed for the buyer to com plete his due
dil i gence in ves ti ga tion; and

• con trol by the seller of re me dial costs and re spon si bil i ties by terms
in cluded in the pur chase agree ment, not by later off sets or de mands 
by the buyer or a court.

The list ing agent needs to doc u ment in writ ing (for his file only) the
agent’s in quiry of the seller about en vi ron men tal haz ards which are
known or should be known to the seller. The agent’s list should item ize
all the en vi ron men tal haz ards which might pos si bly ex ist on or about a
prop erty and the con struc tion ma te ri als which con tain them, the age or
date of con struc tion to elicit a re view of prob a ble haz ard ous con struc tion 
ma te ri als used at the time of con struc tion, and in for ma tion known about
the prop erty on dis clo sures the seller re ceived when he pur chased the
prop erty or were brought to his at ten tion on any ren o va tion of the prop -
erty.

Also, the list ing agent’s in quiry into haz ard ous ma te ri als should pre cede
the seller’s prep a ra tion of the TDS. Thus, the seller is men tally pre pared
to re lease in for ma tion about his knowl edge of de fects in the con di tion of
the prop erty. Fi nally, the list ing agent’s vi sual in spec tion should also be
con ducted be fore the seller pre pares his TDS so his ob ser va tions may be
dis cussed.

The seller has no ob li ga tion to hire an ex pert to in ves ti gate and re port
on whether an en vi ron men tal haz ard is pres ent on or about the prop erty.
The seller is also not ob li gated to re move, elim i nate or mit i gate an en vi -
ron men tal haz ard, un less he be comes ob li gated un der the terms of his
pur chase agree ment with the buyer.

It is the seller’s and his list ing agent’s knowl edge about the prop erty
which is dis closed on the TDS. The off-site en vi ron men tal haz ards
which af fect the use of the prop erty are gen er ally well known by the
buyer’s agent for in clu sion in the pur chase agree ment. If not in cluded in
the TDS or the pur chase agree ment, a coun ter of fer by the seller is nec es -
sary to dis close — as soon as prac ti ca ble — the seller’s and the list ing
agent’s knowl edge of en vi ron men tal haz ards lo cated both on and off the
prop erty.

Asbestos in construction materials

As bes tos is any of a di verse va ri ety of fi brous min eral sil i cates which are 
com mer cially mined from nat u ral de pos its in the earth. In the 1940’s
man u fac tur ers be gan mix ing as bes tos fi bers with sub stances com monly
used to pro duce ma te ri als for the con struc tion of res i den tial and non-res i -
den tial real es tate im prove ments, such as ce ment, plas tic, stucco, vi nyl,
in su la tion and felt roof ing ma te ri als. As bes tos fi bers added greater ten -
sile strength, in su la tion qual i ties and fire pro tec tion to the con struc tion
ma te ri als which in cluded them. [Health & S C §25925]

How ever, as bes tos is a known car cin o gen. As an oc cu pant of a build ing
con tin ues to in hale as bes tos fi ber, he in creases his risk of de vel op ing
can cer of the stom ach and chest lin ing (me so the li oma), as bes to sis of the
lungs, and lung can cer.



Con struc tion ma te ri als which con tain fri a ble as bes tos are those that can
be crum bled, pul ver ized or re duced to pow der by hand pres sure when
dry. Ex am ples of fri a ble ma te rial in clude:

• the acous tic pop corn ceil ings homes, apart ments and of fices;

• ther mal in su la tion on pipes and hot wa ter heat ers;

• wall tex tur ing com pounds; and

• sheet rock joint com pounds, called “mud.”

Con struc tion ma te ri als which con tain non-fri a ble as bes tos can not be
crushed by hand pres sure. Ex am ples of non-fri a ble ma te rial in clude vi -
nyl, as phalt or ce ment items, such as stucco plas ter, vi nyl tiles and as -
phalt roof ing felts. Of course, on the re moval of stucco or plas ter, the as -
bes tos may be come fri a ble since the ma te rial is dis turbed and bro ken
down for re moval, cre at ing par ti cles which may be come air borne and in -
haled.

As bes tos is only harm ful to hu mans when the fi bers are in haled and ac -
cu mu late in the lungs pro duc ing, over time and with con tin u ous ex po -
sure, an in creased risk of can cer.

Thus, as bes tos-con tain ing ma te rial used in the con struc tion of a build ing
is best left un dis turbed by avoid ing ren o va tion or de mo li tion. If the ma -
te rial is in good con di tion (not crum bling or de te ri o rat ing), it is best to
leave it in place when re dec o rat ing or ren o vat ing a prop erty.

The seller of a prop erty con structed with as bes tos-con tain ing build ing
ma te ri als is un der no ob li ga tion to in ves ti gate or have a sur vey con -
ducted to de ter mine the ex is tence of as bes tos on the prop erty — whether
fri a ble or non-fri a ble.

Fur ther, the seller is not ob li gated to re move or clean up any ad verse as -
bes tos con di tion. How ever, the con di tion must be dis closed. As a re sult, 
a pro spec tive buyer may well con di tion the pur chase of a prop erty con -
tain ing fri a ble as bes tos on its clean up and re moval by the seller.

As bes tos fi bers have not been used in molded ther mal in su la tion ma te rial 
in spray ap pli ca tions for tex tured ceil ings since 1978.

From 1940 to 1996, some homes were built with ma te ri als con tain ing as -
bes tos mixed with other com po nents, such as vi nyl floor tiles, back ings
for li no leum, HVAC duct wrap ping, hot wa ter pipe in su la tion, ce ment
sid ing and pipes, stucco, plas ter, as phalt roof ing felts, ceil ing and wall
in su la tion, and tap ing com pounds. Any re moval of these com po nents re -
quires no ti fi ca tion to the lo cal air qual ity man age ment dis trict and the
use of a reg is tered con trac tor.

Formaldehyde gas emissions

Form al de hyde is a col or less, pun gent gas con tained in most or ganic sol -
vents which are used in paints, plas tics, res ins, pressed-wood fi ber board
ma te ri als, urea-form al de hyde foam in su la tion (UFFI), cur tains and up -
hol stery tex tiles. Gas emit ted from these ma te ri als and prod ucts con tains
form al de hyde.

Form al de hyde is con sid ered a prob a ble car cin o gen which is likely to
cause can cer in hu mans who in hale the gas emit ted by form al de -
hyde-con tain ing ma te rial.

The use of UFFI oc curred in con struc tion dur ing the 1970s and was
banned in res i den tial prop erty con structed af ter 1982. How ever, form al -
de hyde emis sions de crease over time. As a re sult, prop er ties built dur ing
the 1970s and early 1980s with form al de hyde-con tain ing ma te ri als give
off lev els of form al de hyde no greater than newly con structed homes.
Over time, emis sions de crease to un de tect able lev els. How ever, an in -
crease in hu mid ity and tem per a ture will in crease the level of emis sions.

Radon gas in the soil

Ra don is a nat u rally-oc cur ring ra dio ac tive gas. It is not vis i ble, can not be 
tasted and has no odor. De tec tion is by in stru ments only. Ra don gas is



lo cated in soils with a con cen tra tion of ura nium in the rock, e.g., gran ite
or shale, be neath it.

Ra don is a known hu man car cin o gen. The health risk for hu mans is lung
can cer. For smok ers, the risk of can cer is sub stan tially in creased by ra -
don gas ex po sure.

Ra don gas en ters a build ing from the soil be neath the struc ture, be it a
home, apart ment build ing or non res i den tial im prove ment. Cracks and
open ings for plumb ing in con crete slabs and the po rous na ture of con -
crete block base ment walls al low the gas from the soil to en ter space at
or be low ground level. Thus, ra don is rare in build ings of two or more
floors in el e va tion, ex cept for the ground floor and un der ground ar eas.

Ra don is sucked into ground floor res i den tial space by in te rior heat ing
on cold weather days and the use of ex haust fans in the kitchen and bath -
rooms since these con di tions cre ate a vac uum within the lower area of
the struc ture.

How ever, Cal i for nia res i dences rarely ex pe ri ence el e vated and harm ful
lev els of ra don gas emis sion. Ra don does ap pear in ap prox i mately one
per cent of hous ing in Cal i for nia. Proper ven ti la tion avoids the build up
of harm ful con cen tra tions of ra don in a home or other en closed space, a
func tion of its de sign and op er a tion.

Hazardous waste on site

Waste is haz ard ous if it has the po ten tial to harm hu man health or the en -
vi ron ment. Haz ard ous waste is re leased into the en vi ron ment, pri mar ily
the soil, by the leak ing of un der ground stor age tanks, drum con tain ers,
poorly con tained land fills or ponds, ac ci den tal spills or il le gal dump ing.

Haz ard ous waste ma te ri als in clude any prod uct, ma te rial or sub stance
which are toxic, cor ro sive, ig nit able or re ac tive, such as is gen er ated by
oil, gas, pet ro chem i cal and elec tron ics in dus tries, and dry cleaner and
print shops.

In for ma tion is avail able to pro spec tive buy ers on their in quiry into the
lo ca tion and sta tus of haz ard ous waste sites in the vi cin ity of a home
from the “Cortese list” main tained by the Cal i for nia En vi ron men tal Pro -
tec tion Agency (EPA).

Mold: the rogue presently in vogue

Mold pro duces spores which be come air borne. The spores are in haled by 
hu mans who en ter or oc cupy the space within the area gen er at ing the
spores. There are many dif fer ent kinds of spores, each hav ing dif fer ing
ef fects, if any, on hu mans. Some may be a mere an noy ance, ir ri tat ing the 
sen si tiv i ties of an in di vid ual. Oth ers might be a threat to the health of
those who in hale them.

The un cer tainty of the toxic na ture of mold spores has lead to a sort of
in tel lec tual mor a to rium on de ter min ing just what kinds of molds have an
ad verse or harm ful ef fect on hu mans.

Sell ers are un der no ob li ga tion to in ves ti gate whether the im prove ments
con tain mold. If it is known the struc ture does con tain mold, the seller
has no ob li ga tion to de ter mine if the mold is a threat to hu man health.

The DHS has not yet set any stan dards for dis clo sures re gard ing the ex -
is tence of mold. Guide lines for the remediation of mold threats and the
ap proval and dis tri bu tion of a con sumer-ori ented book let on mold have 
also not yet been set by the DHS. Un til they are pro duced, the pro spec -
tive buyer will, at best, re ceive a writ ing from the seller and the list ing
agent in the form of a TDS ad vis ing the buyer of any aware ness or
knowl edge the seller or the list ing agent may have that mold ex ists on
the prop erty. No com mon knowl edge ex ists for sell ers or list ing agents to 
vi su ally dis tin guish be tween harm ful and be nign molds.

The DHS is ex pected to re lease these stan dards, guide lines and book let
on or af ter July 1, 2008 to in form pro spec tive buy ers about any harm ful
molds. These rules will set the per mis si ble ex po sure lim its for hu mans to 



var i ous molds and iden tify those molds which pose a health threat to hu -
mans.

In any event, no com pul sory in ves ti ga tion need be con ducted by a seller
into the pres ence of mold on his prop erty. If the seller is aware of mold,
re gard less of type, he is to dis close his aware ness of the mold’s ex is -
tence, as well as any other re ports or knowl edge about the va ri ety of
mold he may have.

To pro duce mold stan dards, guide lines and the con sumer-ori ented book -
let, the DHS must first as sem ble a panel of ad vi sors as a task force to in -
ves ti gate, re view and rec om mend the con tent of the stan dards, guide lines 
and book let. But be fore as sem bling the task force, the pro gram must be
funded ($900,000 plus, and not yet avail able as of March 1, 2006), a cost 
which is far less than the re sults of lit i ga tion brought about by the un cer -
tain ties of not hav ing stan dards and guide lines.

The DHS an tic i pates that once the task force is se lected, rec om men da -
tions will not be forth com ing for two ad di tional years. Then, the stan -
dards, guide lines and book let pro duced by the task force must be
adopted or ap proved by the DHS. When the DHS does fi nally act to
adopt or ap prove the rules and book let, they will not be come ef fec tive
for an ad di tional six to twelve months. Thus, no dis clo sure based on
guid ance from the state will likely be avail able to bro kers, agents and
sell ers to de liver to buy ers un til well af ter July 1, 2008. 




