
Chapter 16     
Lead-based paint 
disclosures
This chap ter eval u ates the lead-based paint haz ard dis clo sure man da -
tory on the sale of all res i den tial hous ing built prior to 1978 and the
risks of ac cept ing a buyer’s pur chase agree ment of fer be fore dis clo sure

Crystal clear transparency

An agent, while so lic it ing an owner of a res i den tial prop erty to em ploy
the agent’s bro ker to mar ket and lo cate a buyer for the prop erty, gath ers
facts about the prop erty, its own er ship and its likely mar ket value.

The prop erty pro file fur nished by a ti tle com pany con firms the agent’s
sus pi cion that the struc ture was built prior to 1978. The agent is now
aware the prop erty is the tar get of sep a rate state and fed eral en vi ron men -
tal pro tec tion dis clo sure pro grams de signed to pre vent the poi son ing of
chil dren by the pres ence of lead-based paint.

The agent sets up a meet ing with the owner to re view the req ui site list ing 
and mar ket ing re quire ments laid down by his bro ker, and the owner’s ex -
pec ta tions for a list ing price and an ac cept able sales price. To pre pare for 
the meet ing, the agent fills out the list ing agree ment and at ta ches all the
dis clo sure forms needed to cor rectly mar ket and sell the prop erty, called
a list ing pack age.

Among other in for ma tional forms, the agent in cludes two forms which
ad dress lead-based paint con di tions on the prop erty:

• the Fed eral Lead-based Paint (LBP) dis clo sure [See Form 313 ac -
com pa ny ing this chap ter]; and

• the Cal i for nia Trans fer Dis clo sure State ment (TDS). [See first
tues day Form 304]

At the pre sen ta tion of the list ing agree ment, the agent ex plains the
seller’s le gal ob li ga tion, owed to pro spec tive buy ers and their agents, to
pro vide them with all the in for ma tion known to the owner or known or
readily avail able on an in quiry by the list ing agent re gard ing the prop erty 
which ad versely af fects its value.

The ob jec tive of the list ing agent’s mar ket ing ef fort is to pro vide pro -
spec tive buy ers with all known or readily avail able in for ma tion about the 
prop erty which may af fect its value be fore the pro spec tive buyer makes
an of fer. By mak ing the trans ac tion fully trans par ent to pro spec tive
buy ers from the out set of ne go ti a tions, the re ne go ti a tion of the pur chase
agree ment, in clud ing a de mand for a price re duc tion, can cel la tion or re -
fund af ter clos ing due to fur ther dis clo sures, is avoided. [Jue v. Smiser
(1994) 23 CA4th 312]

A full dis clo sure to the pro spec tive buyer about the prop erty by the seller 
and the list ing agent does not en tail a re view or ex pla na tion of the facts
dis closed. Ap pli ca tion of the facts dis closed and the po ten tial con se -
quences flow ing from the facts which may af fect the pro spec tive buyer’s 
use, pos ses sion or own er ship of the prop erty are not among the list ing
agent’s du ties of af fir ma tive dis clo sure.

How ever, fed eral LBP rules do re quire the list ing agent to ad vise the
seller of the seller’s pre-pur chase agree ment dis clo sure re quire ments.
The list ing agent must in sure com pli ance by or on be half of the seller
be fore the seller en ters into a pur chase agree ment.

Ed i tor’s note — Re gard ing the LBP dis clo sures, the owner is prop erly
in formed he has no ob li ga tion to have his prop erty in spected and have a
re port pre pared on the pres ence of lead-based paint or any lead-based
paint haz ards. Also, the owner is ad vised he does not have to per form
any cor rec tive work to clean up or even elim i nate the con di tions, un less
he agrees with the buyer to do so. [24 Code of Fed eral Reg u la tions
§35.88(a); 40 CFR §745.107(a)]



Thus, the seller needs to co op er ate in the LBP dis clo sure and his agent’s
mar ket ing ef forts by:

• fill ing out and sign ing the fed eral LBP dis clo sure form re quired on
all pre-1978 res i den tial con struc tion [See Form 313];

• fill ing out and sign ing the TDS con tain ing the lead-based paint, en -
vi ron men tal and other prop erty con di tions [See first tues day Form
304];

• or der ing or au tho riz ing the list ing agent to or der a phys i cal home
in spec tion re port to be made avail able to pro spec tive buy ers as an
at tach ment to the TDS form; and

• pro vid ing the list ing agent with cop ies of re ports or doc u ments
known to the seller which con tain in for ma tion about the pres ence
of lead-based paint or lead-based paint haz ards on the prop erty.

Lead-based paint and hazards

Lead-based paint was banned by the Fed eral Con sumer Prod uct Safety
Com mis sion in 1978.

Lead-based paint is de fined as paint or other sur face coat ing that con -
tains lead equal to at least 1.0 mil li gram per square cen ti me ter or 0.5%
by weight. [24 CFR §35.86; 40 CFR §745.103]

A lead-based paint haz ard is any con di tion that causes ex po sure to lead 
from lead-con tam i nated dust, soil or paint which has de te ri o rated to the
point of caus ing ad verse hu man health ef fects. [24 CFR §35.86; 40 CFR
§745.103]

Ed i tor’s note — A list of state wide lab o ra to ries cer ti fied for an a lyz ing
lead in haz ard ous ma te rial, in clud ing paint, is avail able from the Na -
tional Lead In for ma tion Cen ter at (800) 424-LEAD. Lists are also avail -
able on the web at http://www.leadlisting.com/lead.html and
http://www.dhs.ca.gov/childlead.

LBP disclosure content

The LBP dis clo sure form in cludes the fol low ing:

• the Lead Warn ing State ment as writ ten in fed eral reg u la tions [See 
Form 313 §1];

• the seller’s state ment dis clos ing the pres ence of known lead-based
paint haz ards or the seller’s lack of any knowl edge of ex ist ing
lead-based paint [See Form 313 §2];

• a list of re cords or re ports avail able to the seller which in di cates a
pres ence or lack of lead-based paint, which have been handed to the 
list ing agent [See Form 313 §2.2];

• the buyer’s state ment ac knowl edg ing re ceipt of the LBP dis clo -
sure, any other in for ma tion avail able to the seller and the lead haz -
ard in for ma tion pam phlet en ti tled Pro tect Your Fam ily From Lead
in Your Home [See Form 313 §3.1];

• the buyer’s state ment ac knowl edg ing the buyer has re ceived a
10-day op por tu nity to in spect the prop erty or has agreed to re duce
or waive the in spec tion pe riod [See Form 313 §3.2];

• the list ing agent’s state ment not ing the seller has been in formed of 
the seller’s dis clo sure re quire ments and that the agent is aware of
his duty to en sure the seller com plies with the re quire ments [See
Form 313 §4]; and

• the sig na tures of the seller, buyer and list ing agent. [24 CFR
§35.92(a)(7); 40 CFR §745.113(a)(7)]

The seller and the list ing bro ker must each keep a copy of the dis clo sure
state ment for at least three years from the date the sale is com pleted. [24
CFR §35.92(c); 40 CFR §745.113(c)]

Whether or not the LBP dis clo sure form is re tained does not have an ef -
fect on the stat ute of lim i ta tions for the buyer to pur sue mis rep re sen ta -





tions or al ter the buyer’s right to post-con tract dis clo sures. [24 CFR
§35.92(c)(2); 40 CFR §745.113(c)(2)]

Also, the dis clo sure form must be in the lan guage of the pur chase agree -
ment. For ex am ple, if the pur chase agree ment is in Span ish, then the
LBP dis clo sure must also be in Span ish. [24 CFR §35.92(a); 40 CFR
§745.113(a)]

Opportunity to evaluate risk

A pro spec tive buyer must be no ti fied be fore he makes an of fer that he
has the op por tu nity, by way of a 10-day pe riod af ter ac cep tance, to eval -
u ate the haz ard ous risks in volved due to the pres ence of lead-based paint
in res i den tial hous ing built prior to 1978. The buyer can agree to a lesser 
pe riod of time or can en tirely waive the right to the fed er ally per mit ted
risk eval u a tion pe riod. [40 CFR §745.110(a)]

How ever, dis clo sures about the prop erty can not be waived, no mat ter the 
na ture of the facts, data or in for ma tion, by the use of an “as-is” sale pro -
vi sion.

Both the man dated lead-based paint dis clo sures and the no tice of the
waiveable right to a lead-based paint risk eval u a tion pe riod are com plied
with by the use of the Fed eral LBP dis clo sure form. [See Form 313]

Pre-contract disclosure avoids cancellation

Con sider a pro spec tive buyer who in di cates he wants to make an of fer to
buy pre-1978 res i den tial prop erty. The list ing agent hands the pro spec -
tive buyer a lead-based paint dis clo sure signed by the owner of the prop -
erty which dis closes that lead-based paint is known to ex ist on the prop -
erty.

The pro spec tive buyer is also handed in de pend ent re ports and doc u ments 
re lated to the ex is tence of the lead-based paint on the prop erty.

The pro spec tive buyer en ters into a pur chase agree ment of fer, but does
not waive the 10-day lead-based paint risk eval u a tion pe riod, wish ing in -
stead to in spect and con firm the ac cu racy of the seller’s dis clo sure since 
the seller’s dis clo sure of the prop erty con di tion is not a war ranty guar an -
tee ing the ac tual con di tion of the prop erty.

Af ter the seller’s ac cep tance of the of fer, the buyer has the prop erty in -
spected. The in spec tor’s re port states lead-based paint ex ists as stated in
the seller’s dis clo sure doc u ments. The buyer now seeks to can cel the
pur chase agree ment due to the pres ence of lead-based paint.

Can the buyer re fuse to com plete the pur chase of the prop erty due to the
ex is tence of the lead-based paint as pre vi ously dis closed by the seller?

No! The buyer had full knowl edge of the pres ence of lead-based paint
and any lead-based paint haz ards prior to the seller’s ac cep tance of his
pur chase agree ment of fer. Thus, the buyer pur chased the prop erty as dis -
closed since the pur chase agree ment did not con tain con di tions call ing
for re moval or abate ment of the lead-based paint. The risk eval u a tion pe -
riod only en abled the buyer to can cel had the seller not dis closed the
pres ence of any lead-based paint or lead-based paint haz ards prior to ac -
cep tance.

Thus, when the buyer en tered into the pur chase agree ment, the buyer
was put on no tice about the pres ence of lead-based paint and the buyer
could not later use the ex is tence of lead-based paint as jus ti fi ca tion for
can cel la tion.

Foreclosure sale exemption

Ex empt from the Fed eral LBP dis clo sures are fore clo sure sales of res i -
den tial prop erty. [24 CFR §35.82(a)]

Yet, a fore clos ing lender still has a com mon law duty to dis close
known de fects at the fore clo sure sale. Thus, even if the prop erty is pur -
port edly sold “as-is” at a fore clo sure sale, a fore clos ing lender is not pro -
tected from li a bil ity for in ten tional mis rep re sen ta tion (neg a tive fraud by
omis sion) and de ceit should the fore clos ing lender have knowl edge of a



de fect in the prop erty and fail to dis close the de fect at the time of the sale 
to the high est bid der. [Karoutas v. HomeFed Bank (1991) 232 CA3d
767]

How ever, the fore clo sure ex emp tion does not ap ply to the re sale of
hous ing pre vi ously ac quired by the lender at a fore clo sure sale, com -
monly called real es tate owned (REO) prop erty, or to the re sale by a
third party bid der who ac quired the prop erty at a fore clo sure sale.

Thus, if a lender or other bid der who ac quired prop erty at a fore clo sure
sale is re sell ing it, the re sale must com ply with the lead-based paint dis -
clo sure re quire ments. [61 Fed eral Reg is ter 9063]




