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A chronology for 
syndication

After reading this chapter, you will be able to:

• explain the activities of a syndicator needed to form a group 
investment structured as a limited liability company (LLC) for the 
acquisition and ownership of an income-producing property; and  

• appreciate the steps taken by a syndicator to locate property, solicit 
investors, form an LLC and acquire income producing real estate.

Chapter

1

Consider a real estate broker or agent who gathers investors into a group for 
the purpose of buying, operating and ultimately selling income-producing 
property. Here, the broker is involved in a process known as syndication 
or syndicate brokerage.

A broker who arranges the acquisition of income-producing property, 
organizes the group of investors and will oversee property management is 
known as a syndicator or manager.  

Unlike sophisticated real estate investors who tend to operate alone, 
individuals who join together in syndication programs are generally 
uninformed and inexperienced about:  

• the legal aspects and accounting of co-ownership;

• the economic factors that influence the movement of real estate rents 
and values;

• the responsibilities of property management; and

• the compensation a syndicator or manager is entitled to receive.  

Guidelines 
for forming a 
group   

syndication  
The activity of a 
syndicator to bring 
together a group of 
investors in co-
ownership formed 
as a limited liability 
company to fund the 
purchase of a propety, 
and perform property 
management during 
ownership and 
eventually resell the 
property. 
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The broker acting as a syndicator, sometimes called syndicate brokerage, 
undertakes agency duties to: 

• conduct a competent due diligence investigation into the property to 
be acquired; and 

• fully inform each individual prospective investor of all aspects of the 
property and the investment program that might influence a prudent 
investor’s decision whether or not to contribute funds for its acquisition.  

When a broker or agent decides to solicit investors and form a limited liability 
company (LLC) in a syndication effort to acquire ownership and operate an 
income-producing property, they need to consider all the steps set out in the 
following chronological list of activities:  

• Research available residential or nonresidential rental properties and 
select one to be investigated and confirmed as suitable to purchase. 
[See first tuesday Form 185 and 279; see Chapter 2] 

Editor’s note — Non-income-producing property acquired by an LLC 
will require modification of the documents in this material.

• Analyze the property selected, including its physical condition, the 
economic risks, environmental and natural hazards of the property’s 
location, personal security, title conditions and property operating 
data. [See first tuesday Form 304, 314, 321, 324 and 352; see the first 
tuesday Income Property Brokerage suite of forms; see Chapter 22]  

• Contract to purchase the property in the name of the syndicator under 
a(n):

 ° purchase agreement [See first tuesday Form 159];

 ° option to purchase [See first tuesday Form 161 and 161-1]; or

 ° escrow instructions with a vesting provision allowing the 
syndicator to assign their right to purchase the selected 
property to the LLC. [See first tuesday Form 401]  

• Open escrow in the name of the syndicator, not the LLC, as the buyer. 
Prior to closing and after the LLC has been formed, the syndicator will 
assign their right to buy the property to the LLC. [See first tuesday 
Form 161 and 401]  

• Complete a due diligence analysis and confirm the seller’s 
disclosures regarding the condition of the property’s improvements, 
operations, location and title. [See Chapter 2]  

• Apply for new financing or an assumption of the existing financing 
as called for in the purchase agreement. [See first tuesday Form 159] 

• Review plans for the formation and management of an LLC entity 
with competent legal and accounting advisors. [See Chapter 6 and 19]

• Prepare the investment circular (IC), subscription agreement, LLC-1 
(Articles of Organization) and LLC operating agreement, along with 
their exhibits and addenda, naming the syndicator as manager of the 
LLC. [See first tuesday Form 371 and 372; see Chapter 19]  

syndicator 
An individual 
who solicits cash 
contributions from 
investors to fund 
a limited liability 
company which will 
acquire real estate for 
investment purposes.
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• Deliver copies of the IC to prospective investors to solicit them to 
become members and fund the LLC so escrow can close and the 
property be acquired. 

• Obtain the signature of each investor on a separate subscription 
agreement and the signature page of the LLC operating agreement, and 
receipt of their funds by the syndicator or escrow. [See first tuesday 
Form 373]  

• Enter into a property management agreement to employ a syndicator 
to manage the day-to-day operations of the property. This agreement 
needs to be signed by each investor who became a member of the LLC. 
[See first tuesday Form 590]  

• Arrange mortgage financing and sign loan documents for an 
assumption of an existing loan(s) or the origination of a purchase-assist 
loan, either in the name of the syndicator or on behalf of the LLC, as 
demanded by the lender.  

• File the LLC-1 Articles of Organization, prepared and signed by the 
syndicator, with the California Secretary of State.  

• Assign the syndicator’s right to purchase the property to the LLC in an 
amendment to the escrow instructions, and vest title to the property in 
the name of the LLC on closing. [See first tuesday Form 370 or 401-2]  

• Fund the purchase price and closing costs from cash contributions 
received from the members of the LLC and mortgage financing.  

• Close escrow and take possession of the property.  

• Send copies of all closing documents to each member of the LLC.  

• File an LLC-12 with the Secretary of State within 90 days after filing the 
LLC-1 and biennially thereafter, and identify the manager as the agent 
for service.  

• Operate the property on behalf of the LLC during the LLC’s ownership 
of the property and distribute earnings to the members.  

Lastly, the syndicator will resell the property when its ownership no longer 
meets the objectives of the investment group, or when the initial goal was to 
sell or exchange the property after a period of time. 

The manager will negotiate the sale and the net proceeds to be distributed to 
the members on closing.

All these activities will be discussed in greater detail in later chapters of this 
material. 
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Carryback financing in 
lieu of cash

After reading this chapter, you will be able to:

• comprehend the financial benefits afforded sellers and buyers 
who enter into seller carryback finance arrangements;

• identify the seller’s financial risks involved in carryback financing; 
• advise on the various forms of documentation used to structure 

seller financing; and
• explain the tax advantages available to a seller for carrying back a 

portion of the sales price.

When mortgage money is plentiful and readily accessible, lenders are eager 
to make loans to nearly every buyer. This is the case no matter the type of 
property sought, its location or the buyer’s creditworthiness.

However, when the availability of mortgages tightens, loan approvals 
become more elusive. Further, the definition of a “qualified buyer” becomes 
more restrictive. A seller hoping to locate a buyer amenable to the seller’s 
asking price during a tight mortgage market needs to consider seller 
financing.

Seller 
financing 
supports the 
price
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Seller financing is also known as:

• an installment sale;

• a credit sale;

• carryback financing; or

• an owner-will-carry (OWC) sale.

Seller financing occurs when a seller carries back a note and trust deed 
executed by the buyer to evidence a debt owed for purchase of the seller’s 
property. The amount of the debt is the remainder of the price due to the 
seller after deducting:

• the down payment; and

• the amount of any existing or new mortgage used by the buyer to pay 
part of the price.

On closing, the rights and obligations of real estate ownership held by the 
seller are shifted to the buyer. Concurrently, the seller carries back a mortgage, 
taking on the rights and obligations akin to that of a mortgage holder.

Editor’s note — Before making, offering or negotiating consumer mortgages 
for compensation, California brokers and agents need to first obtain a 
mortgage loan originator (MLO) license endorsement on their California 
Bureau of Real Estate (CalBRE) license. A consumer mortgage is a consumer-
purpose loan secured by a one-to-four unit residential property. 

A broker offering or negotiating a carryback consumer mortgage as part of 
a home sale transaction triggers the MLO license endorsement only if the 
broker or agent receives separate additional compensation for arranging 
the carryback, a fee beyond the fee collected for their role as seller’s agent or 
buyer’s agent in the real estate transaction.1

The seller who offers a convenient and flexible financing package to 
prospective buyers makes their property more marketable and defers the 
tax bite on their profits.

Qualified buyers are willing to pay a higher price for real estate when 
attractive financing is available. This holds true regardless of whether 
financing is provided by the seller or a lender. For most buyers, the primary 
factors when considering their purchase of a property is:

• the amount of the down payment; and

• the monthly mortgage payments.

Seller’s agents use these circumstances to inform their sellers about pricing 
arrangements in hyper-competitive buyer’s markets.

1  Calif. Business and Professions Code §10166.01(b)(1)
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Buyer willingness is especially apparent when the interest rate on the 
carryback mortgage is equal to or below the rates competitive lenders are 
charging on their purchase-assist loans. The lower the interest rate, the 
higher the price may be.

Seller financing also provides tangible benefits for buyers. For buyers, seller 
carryback financing generally offers:

• a moderate down payment;

• competitive interest rates;

• less stringent terms for qualification and documentation than imposed 
by traditional lenders; and

• no origination costs or lender processing hassle.

Lenders automatically require a minimum down payment of 20% if the 
buyer is to avoid private mortgage insurance (PMI), which adds over 
one percent to annual mortgage costs and reduces the maximum amount 
a homebuyer can borrow. Further, Federal Housing Administration 
(FHA)-insured mortgages include a mortgage insurance premium (MIP) 
regardless of the loan-to-value (LTV).

In a carryback sale, the amount of the down payment is negotiable between 
the buyer and seller without the outside influences a traditional mortgage 
broker and buyer have to contend with.

Additionally, a price-to-interest rate tradeoff often takes place in the 
carryback environment. The buyer is usually able to negotiate a lower-than-
market interest rate in exchange for agreeing to the seller’s higher-than-
market asking price. 

Taxwise, it is preferable for a seller to carry back a portion of the sales price, 
rather than be cashed out when taking a significant taxable profit. [See 
Chapter 26]

The seller, with a reportable profit on a sale, is able to defer payment of a 
substantial portion of their profit taxes until the years in which principal 
is received from the buyer. When the seller avoids the entire profit tax bite 
in the year of the sale, the seller earns interest on the portion of the note 
principal that represents the tax not yet due and payable.

If the seller does not carry a note payable in future years, they will be cashed 
out and pay significant profit taxes in the year of the sale (unless the profit 
is exempt or excluded from taxation, such as occurs in a §1031 transaction). 

What funds the seller has left after taxes are reinvested in some manner. These 
after-tax sales proceeds will be smaller in amount than the principal on 
the carryback note. Thus, the seller earns interest on the net proceeds of the 
carryback sale before they pay taxes on the profit allocated to that principal.

Flexible sales 
terms for the 
buyer 

private mortgage 
insurance (PMI) 
Default mortgage 
insurance coverage 
provided by 
private insurers for 
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The tax impact the seller receives on their carryback mortgage is classified 
as portfolio category income. This is the case regardless of the fact the 
property sold was in another income category (passive/business/personal).

On closing the sale, the seller financing may be documented in a variety of 
ways. Common mortgage arrangements include:

• land sales contracts;

• lease-option sales;

• sale-leasebacks; and

• trust deed notes, standard and all-inclusive. [See Chapter 2]

Legally, the note and trust deed provide the most certainty. Further, they 
are the most universally understood of the various documents used to 
structure seller financing. In this arrangement, carryback documentation 
consists of:

• a note executed by the buyer in favor of the seller as evidence of the 
portion of the price remaining to be paid for the real estate before the 
seller is cashed out [See RPI Form 421]; and

• a trust deed lien on the property sold to secure the debt owed by the 
buyer as evidenced by the note. [See RPI Form 450]

The note and trust deed are legally coupled. They are inseparable and 
function in tandem. The note provides evidence of the existence of the debt 
owed but is not filed with the County Recorder. The trust deed creates a lien 
on property as the source for repayment of the debt in the event of a default 
by the buyer. Together, they are referred to as a mortgage.

In addition, when the seller carries back a note executed by the buyer as 
part of the sales price for property containing one-to-four residential units, 
a financial disclosure statement needs to be prepared and handed to the 
buyer and seller. This statement is prepared by the broker who represents 
the person who first offers or counteroffers on terms calling for carryback 
financing.2 [See RPI Form 300]  

The carryback note and trust deed may be structured in regular or all-inclusive 
terms to meet the financial needs of the buyer and seller. [See Chapter 13] 

For instance, if the real estate is encumbered by a mortgage which a qualified 
buyer may assume with the mortgage holder, the seller may carry back a 
regular note secured by a second trust deed. The note will be for the balance 
of the seller’s equity which remains unpaid after deducting the buyer’s down 
payment.  

2  Calif. Civil Code §2956

portfolio category 
income  
Unearned income 
from interest on 
investments in bonds, 
savings, income 
property, stocks and 
trust deed notes.

Proper 
documentation 

for carryback 
financing

Regular and 
all-inclusive 

notes and 
trust deeds

SAMPLE



Chapter 1: Brokerage activities: agent of the agent            1

After reading this chapter, you will be able to:

• understand an employing broker’s responsibility to continually 
oversee the real estate activities of the agents they employ;

• appreciate the office policies, procedures, rules and systems a 
broker implements to comply with their duties owed to clients 
and others; 

• develop a business model for implementing the supervisory 
duties required of a broker;

• use an employment agreement to establish the duties of a sales 
agent employed under a broker and the agent’s need to comply 
with the broker’s office policies; and 

• discuss how a licensees status relates to labor regulations, taxation 
and issues of liability.

Brokerage activities: 
agent of the agent

Chapter

1

As brokerage services became more prevalent in California in the mid-20th 
century and the public demanded greater consistency and competence in 
the rendering of these services, the state legislature began standardizing and 
regulating:  

• who is eligible to become licensees and offer brokerage services;  

• the duties and obligations owed by licensees to members of the public; 
and  

business model

clients

independent contractor 
(IC)

licensed activities

listing agreement
Key Terms

Learning 
Objectives

Introduction 
to agency    
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• the procedures for soliciting and rendering services while conducting 
licensed activities on behalf of clients.  

Collectively, the standards set the minimum level of conduct expected of a 
licensee when dealing with the public, such as competency and honesty. 
The key to implementing these professional standards is the education and 
training of the licensees.  

Individuals who wish to become real estate brokers are issued a broker 
license by the California Bureau of Real Estate (CalBRE) only after 
completing extensive real estate related course work and meeting minimum 
experience requirements. On receiving the license, brokers are presumed 
to be competent in skill and diligence, with the expectation that they will 
conduct themselves in a manner which rises above the minimum level of 
duties owed to clientele and other members of the public.  

For these reasons, the individual or corporation which a buyer or seller, 
landlord or tenant, or borrower or lender retains to represent them in a real 
estate transaction may only be a licensed real estate broker.  

To retain a broker to act as a real estate agent, the buyer or seller enters into 
an employment contract with the broker, called a listing agreement. [See 
RPI Form 102 and 103] 

Brokers are in a distinctly different category from sales agents. Brokers are 
authorized to deal with members of the public to offer, contract for and 
render brokerage services for compensation, called licensed activities. 
Sales agents are not.1 

A real estate salesperson is strictly an agent of the employing broker. Agents 
cannot contract in their own name or on behalf of anyone other than their 
employing broker. Thus, an agent cannot be employed by any person who is 
a member of the public. This is why an agent’s license needs to be handed to 
the employing broker, who retains possession of the license until the agent 
leaves the employ of the broker.2

Only when acting as a representative of the broker may the sales agent 
perform brokerage services which only the broker is authorized to contract 
for and provide to others, called clients.3

Further, a sales agent may only receive compensation for the real estate 
related activities from the employing broker. An agent cannot receive 
compensation directly from anyone else, e.g., the seller or buyer, or another 
licensee.4

1 Calif. Business and Professions Code §10131

2 Bus & P C §10160

3 Grand v. Griesinger (1958) 160 CA2d 397  
4 Bus & P C §10137

clients
Members of the public 
who retain brokers and 
agents to perform real 
estate related services.

Broker vs. 
sales agent  

listing agreement 
A written employment 
agreement used by 
brokers and agents 
when an owner, 
buyer, tenant or lender 
retains a broker to 
render real estate 
transactional services 
as the agent of the 
client. [See RPI Form 102 
and 103]
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Thus, brokers are the agents of the members of the public who employ them, 
while a broker’s sales agents are the agents of the agent, the individuals who 
render services for the broker’s clients by acting on behalf of the broker.5

As a result, brokers are responsible for all the activities their agents carry out 
within the course and scope of their employment.6   

When a broker employs a sales agent to act on behalf of the broker, the broker 
is to exercise reasonable supervision over the activities performed by the 
agent. Brokers who do not actively supervise their agents risk having their 
licenses suspended or revoked by the CalBRE.7 

Here, the employing broker’s responsibility to the public includes:  

• on-the-job training for the agent in the procedures and practice of real 
estate brokerage; and  

• continuous policing by the broker of the agent’s compliance with the 
duties owed to buyers and sellers.  

The sales agent’s duties owed to the broker’s clients and others in a transaction 
are equivalent to the duties owed them by the employing broker.8

The duties owed to the various parties in a transaction by a broker, which 
may be carried out by a sales agent under the employing broker’s supervision, 
oversight and management, include:  

• the utmost care, integrity, honesty and loyalty in dealings with a 
client; and  

• the use of skill, care, honesty, fair dealing and good faith in dealings 
with all parties to a transaction in the disclosure of information which 
adversely affects the value and desirability of the property involved.9

To ensure a broker’s agents are diligently complying with the duties owed 
to clientele and others, employing brokers need to establish office policies, 
procedures, rules and systems relating to:  

• soliciting and obtaining buyer and seller listings and negotiating real 
estate transactions of all types;  

• the documentation arising out of licensed activities which may affect 
the rights and obligations of any party, such as agreements, disclosures, 
reports and authorizations prepared or received by the agent;  

• the filing, maintenance and storage of all documents affecting the 
rights of the parties;  

• the handling and safekeeping of trust funds received by the agent for 
deposit, retention or transmission to others;  

5 Calif. Civil Code §2079.13(b)

6 Gipson v. Davis Realty Company (1963) 215 CA2d 190

7 Bus & P C §10177(h)

8 CC2079.13(b)

9 CC §2079.16
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After reading this chapter, you will be able to:

• understand the variations of the agency relationship;
• determine how agency relationships are created and the primary 

duties owed; and
• discuss why real estate licensing is necessary to protect the 

licensees and their clients.

Learning 
Objectives

Agency: authority to 
represent others  

Agency
Chapter

1

An agent is described as “One who is authorized to act for or in place of 
another; a representative...” 1  

An agency relationship exists between principal and agent, master and 
servant, and employer and employee.  

The Bureau of Real Estate (BRE) was created to oversee licensing and 
police a minimum level of professional competency for individuals desiring 
to represent others as real estate agents. This mandate is pursued through the 
education of individuals seeking an original broker or salesperson license. It 
is also pursued on the renewal of an existing license, known as continuing 
education. The education is offered in the private and public sectors under 
government certification.  

Agency in real estate related transactions includes relationships between:  

• brokers and members of the public (clients or third parties);  

1 Black’s Law Dictionary, Ninth Edition (2009)
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• licensed sales agents and their brokers; and  

• finders and their brokers or principals.  

The extent of representation owed to a client by the broker and their agents 
depends on the scope of authority the client gives the broker. Authority is 
given orally, in writing or through the client’s conduct with the broker. 

Agency and representation are synonymous in real estate transactions. A 
broker, by accepting an exclusive employment from a client, undertakes the 
task of aggressively using due diligence to represent the client and attain 
their objectives. Alternatively, an open listing only imposes a best efforts 
standard of representation until a match is located and negotiations begin 
which imposes the due diligence standard for the duration of negotiations.  

An agent is an individual or corporation who represents another, called the 
principal, in dealings with third persons. Thus, a principal can never be his 
own agent. A principal acts for his own account, not on behalf of another.  

The representation of others undertaken by a real estate broker is called an 
agency. Three parties are referred to in agency law: a principal, an agent and 
third persons.2 

In real estate transactions:  

• the agent is the real estate broker retained to represent a client for the 
purposes hired;  

• the principal is the client, such as a seller, buyer, landlord, tenant, 
lender or borrower, who has retained a broker to sell or lease property, 
locate a buyer or tenant, or arrange a real estate loan with other persons; 
and  

• third persons are individuals, or associations (corporations, limited 
partnerships and limited liability companies) other than the broker’s 
client, with whom the broker has contact as an agent acting on behalf 
of his client.  

Real estate jargon used by brokers and agents tends to create confusion 
among the public. When the jargon is used in legislative schemes, it adds 
statutory chaos, academic discussion and consternation among brokers and 
agents over the duties of the real estate licensee.  

For example, the words real estate agent, as used in the brokerage industry, 
mean a real estate salesperson employed by and representing a real estate 
broker. Interestingly, real estate salespersons rarely refer to themselves as 
sales agents; a broker never does. Instead, they frequently call themselves 
“broker associates,” or “realtors,” especially if they are affiliated with a local 
trade union. The public calls licensees “realtors,” the generic term for the 
trade, much like the term “Kleenex.”

2 Calif. Civil Code §2295

What is an 
agent? 

Real estate 
jargon

principal 
An individual, 
such as a buyer or 
seller, represented 
by a broker or 
agent. 

Bureau of Real 
Estate (BRE)
Government 
agency 
designated to 
protect the public 
through real 
estate licensure, 
regulation, 
education and 
enforcement. 

SAMPLE



Agency, Chapter 1: Authority to represent others           3

Legally, a client’s real estate agent is defined as a real estate broker who 
undertakes representation of a client in a real estate transaction. Thus, a 
salesperson is legally an agent of the agent.  

The word “subagency” suffers from even greater contrasts. Subagency serves 
both as:  

• jargon for fee-splitting agreements between Multiple Listing Service 
(MLS) member brokers in some areas of the state; and  

• a legal principle for the authorization given to the third broker by the 
seller’s broker or buyer’s agent to also act as an agent on behalf of the 
client, sometimes called a broker-to-broker arrangement.  

Fundamental to a real estate agency are the primary duties a broker and 
their agents owe the principal. These duties are distinct from the general 
duties owed by brokers and agents to all other parties involved in a 
transaction.

Primary duties owed to a client in a real estate transaction include

• a due diligence investigation into the subject property;  

• evaluating the financial impact of the proposed transaction;  

• advising on the legal consequences of documents which affect the 
client;  

• considering the tax aspects of the transfer; and  

• reviewing the suitability of the client’s exposure to a risk of loss.  

To care for and protect both their clients and themselves, all real estate 
licensees must:  

• know the scope of authority given to them by the employment 
agreement;  

• document the agency tasks undertaken; and

• possess sufficient knowledge, ability  and determination to perform 
the agency tasks undertaken.  

A licensee must conduct himself at or above the minimum acceptable levels 
of competency to avoid liability to the client or disciplinary action by the 
BRE.  

An agency relationship is created in a real estate transaction when a principal 
employs a broker to act on his behalf.3 

A broker’s representation of a client, such as a buyer or seller, is properly 
undertaken on a written employment agreement signed by both the client 
and the broker. A written employment agreement is necessary for the broker 
to have an enforceable fee agreement. This employment contract is loosely 
referred to in the real estate industry as a “listing agreement.”4  [See first 
tuesday Form 102 and 103]
3 CC §2307 

4 Phillippe v. Shapell Industries, Inc. (1987) 43 C3d 1247
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SAMPLE QUIZ AND EXAM MATERIAL

Each online quiz appears on its own interactive page. Answer a 
question by marking the correct answer selection. Quizzes are not 
timed and may be taken as many times as you like. A digital copy 
of the reading material is available on this page for your reference.

The quiz and exam questions are similar as they are based on the 
same critical concepts. Feedback on your quiz performance and 
quiz answers are provided after you complete each quiz.

Quiz feedback is available immediately after submitting a quiz 
online. Feedback:

• indicates whether each question was answered correctly or 
incorrectly;

• bolds the correct answer choice; and
• provides the page number in the book where the concept of 

the question is discussed.

You may print or e-mail a copy of the feedback, or access it later 
within your Student Homepage.

Each online exam appears on its own interactive page 
displaying all questions. A timer on the bottom right corner of 
the page displays the time remaining to answer all questions. 
The passing score is 70%.

Click “Finish” to submit your exam for grading.

You will receive your exam results immediately after clicking 
“Finish.”

Exam feedback displays the questions you missed. Excerpts from 
the book are provided to explain relevant concepts and clarify the 
correct answer.

If you fail an exam, you may take the backup exam at any time. 
The backup exam covers the same course material as the original 
exam, but the questions are not the same.

Online quiz questions:

Online quiz feedback:

Online exam questions:

Online exam feedback:
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