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           Origins of California 
real estate law

Chapter                  
1
This chapter reviews the two primary historical sources of California real estate interests and 
conveyances .  

The English and Spanish influence  

Historically,	California	real	estate	law	has	been	influenced	by	two	key	sources	of	human	conduct:		

the English legal system, or common law; and   •

the Spanish legal system, or civil law.   •

The common law	of	England	has	been	the	predominate	influence	and	was	officially	adopted	by	Califor-
nia soon after obtaining statehood in 1850. [Calif. Civil Code §22.2]  

The civil law	of	Spain,	while	less	influential,	has	nevertheless	had	a	significant	impact	on	California	real	
estate law.  

For example, California’s community property law, which governs property ownership between husband 
and wife, is derived solely from Spanish civil law.  

Also, many land titles in California are based on Spanish and Mexican land grants, as are water rights.  

Predominant force  

The English common law system began with William the Conqueror’s Norman invasion of England in 
1066.  

During that period, England was a fractionalized island since various invaders had established settle-
ments, including the Angles, Saxons, Celts and even the Vikings.  

Naturally, these distinctive peoples spoke different languages and settled legal disputes based on their 
own unique local customs.  

William the Conqueror’s goal was to create one uniform or common language and one common law for 
all of England.  

The “common” law  

The entire English common law system was placed in the king’s court, called the Curia Regis.  

Under the common law, legal disputes were decided on a case-by-case basis before a judge. Even today, 
the common law is often called “judge-made” law.  

As the English language became the established language, the legal decisions of importance were written 
into year books.  

When similar legal disputes arose, the judges would refer back to these earlier decisions written in the 
year books as a basis to decide current cases.  
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The reliance on an earlier decision to decide a current case is called stare decisis. The earlier case re-
lied on is called precedent. The decision making process of stare decisis is fully applied in California 
today.  

Common law real estate  

In addition to implementing one common language and legal system, William the Conqueror is credited 
with creating real property law. However, private ownership as it is understood today never existed in 
feudal England.  

Under the feudal system, the King of England was the highest source of the law and all right to use land 
had to be traced to an authorization from the king. Individuals were divided into freemen and nonfree-
men, corresponding to the freehold estates and nonfreehold estates they held in real estate.  

Only freemen, who usually obtained their status based on bloodline, could own and hold title to real 
estate. Today, an owner of a freehold estate owns the fee title to a parcel of real estate.  

Ordinary individuals, called nonfreemen, could not own real property. They could only own personal 
property, called chattels. A nonfreeman could only possess and occupy the real estate of another. This is 
legally called tenure, from which the word “tenant” is derived.  

In today’s law, a nonfreehold estate consists of a landlord and tenant relationship. However, these es-
tates are real estate interests, not personal property. [CC §761]  

The English common law legal system was brought over to the United States during America’s colonial 
period. To encourage colonization, the King of England granted the right to use land to tenants as long 
as	the	land	was	worked	somehow	for	the	crown’s	benefit,	usually	agriculture.		

After the American Revolution, the United States permitted a tenant to acquire title to the real estate he 
occupied.  

The	influence	of	English	common	law	in	California	began	in	earnest	when	the	United	States	acquired	
California in 1848 after the Mexican-American War.  

Spanish influence  

The	influence	of	the	Spanish	legal	system	on	California	began	in	1542	when	Juan	Cabrillo	landed	on	the	
beaches of San Diego Bay.  

The source of Spain’s legal system is traced directly to Roman civil law. Civil law attempts to settle legal 
disputes by establishing elaborate statutes to address the issues in advance of the disputes, rather than on 
a case-by-case basis.  

The only state in the United States which retains a good deal of the civil law today is Louisiana; the 
source of its civil law is traced back to France.  

Historical ownership  

When	first	discovered,	California	was	called	Alta (or “Upper”) California.  

Interestingly, the name “California” has its source in a piece of Spanish literature, Las Sergas de Esplan-
dian. In the work, “California” is a mysterious island west of the Indies inhabited by giants.  
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Actual Spanish colonization of Alta California did not begin until 1769, over two hundred years after 
Spanish discovery.  

Under the rule of Spain, all of California’s real estate belonged to the King of Spain. All real estate ob-
tained through colonization was acquired on behalf of the king. The right to use real estate came from 
the king’s political or military agencies.  

To expedite colonization, Spain established four grants of rights in land under its Law of the Indies:  

missions •  (religious settlements);  

presidios •  (military settlements);  

pueblos •  (civilian settlements); and  

ranchos •  (private grants).  

The missions  

Missions were essentially religious outposts for the Catholic Church which were operated by the Fran-
ciscans. The King of Spain granted use of the land to the Church to convert natives to Catholicism and 
assimilate them into the Spanish culture and way of life.  

A total of 21 missions were established as settlements in Alta California along what was called El Cami-
no Real, or “The Royal Highway”. The Catholic Church was permitted to use and occupy the land for 
the	proposed	benefit	of	the	Native	Americans.	As	such,	the	Catholic	Church	was	considered	a	trustee of 
the land by the King of Spain.  

After completing their colonial objectives, the missions were secularized and the land was converted into 
civilian settlements, called pueblos.  

The missions did not involve many parishes and they became well-established settlements. Their opera-
tions,	while	crude,	became	profitable,	thus	prompting	the	land	to	be	highly	desired	by	Spanish	military	
leaders seeking to acquire private grants of land.  

A majority of the missions were established at pre-existing Native American villages, called rancherias. 
Due to their locations, the missions acquired use and control over some of the best farming and grazing 
land in California. Naturally, once the missions were established and successful, the Catholic Church 
was reluctant to give up the operations of the missions.  

To head off the private acquisition of the real estate surrounding the missions, the Catholic Church staked 
claims to the use of lands between each mission even if the land was not directly occupied for mission 
purposes.  

Conflict	between	the	Catholic	Church	and	the	private	landowners	ensued.	The	result	was	the	seculariza-
tion and removal of the mission operations which began under Spanish rule, but was completed under 
Mexican control.  

The Native Americans were not given any real property rights while the real estate was managed by the 
missions.  
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The presidios  

A presidio was a military outpost for the Spanish government established to protect the missions and 
pueblos and to discourage other nations from encroaching on Spain’s territory.  

Spain established four presidios in California in San Diego, Santa Barbara, Monterey, and San Fran-
cisco. The operations of the presidios were run entirely by the Spanish military.  

The presidios were far less prosperous than the missions. They were established at strategic military 
locations without regard for good farming or ranching conditions.  

However, like the missions, the presidios became established settlements of agricultural lands, grazing 
lands	and	home	sites	for	officers	and	settlers.	In	fact,	the	presidios	were	recognized	as	pueblos by the 
United States government when California was acquired as a territory in 1848.  

The military commander of each presidio had authority from the King of Spain to convey real estate to 
occupy and use within a four square league	area	around	the	presidio	for	the	settlers,	retired	officers	and	
traders. A league was approximately 4,400 acres.  

Presidio lands did not prove to be the best for establishing long-term colonial settlements due to poor 
economic locations. Naturally, the Spanish military began to covet the prime mission land for private 
grants of land.  

The private land grants came from the Spanish King’s governor of California, who during the Spanish 
and Mexican rule was also the supreme military commander.  

Thus,	members	of	the	military	became	the	primary	beneficiaries	of	the	governor’s	private	land	grants	
(ranchos) of unused real estate outside the presidios, missions and pueblos.  

The pueblos  

A pueblo was an established civilian community separate from the Catholic Church and Spanish mili-
tary. The pueblos were to become the urban centers in California.  

Two of the key pueblos established were Los Angeles and San Jose. The Spanish government induced 
Spanish settlers to colonize and occupy the lands of California by offering lots of real estate for occu-
pancy within the pueblos.  

Similar to a military commander at a presidio, the mayor of a pueblo had the authority to convey four 
square leagues surrounding the settlement.  

Settlers were granted house lots, farm lots or grazing lots by the Spanish government in exchange for 
improving	the	lots.	Additionally,	the	settlers	were	granted	tax	benefits	for	working	the	lands.	Profits	from	
the lands were then given to the government as consideration for the conveyances.  

The primary purpose of the pueblos was to solidify Spain’s control of California by creating long-term 
communities.  

However,	without	the	ability	to	obtain	absolute	ownership	of	real	estate,	the	settlers	were	not	sufficiently	
motivated to work the lands. Without the motivation of ownership, the pueblos struggled. When the 
United States acquired California in 1848, the pueblo claims were recognized as being owned by the mu-
nicipality itself, not by individual lot owners. No fee ownership could be traced to the individual citizens 
under Spanish or Mexican law.  
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The United States considered the arrangement of pueblos as Spain holding real estate in trust for the 
citizens. California acquired the pueblos under this trust theory.  

Ultimately, the pueblos were given city charters by the new State of California. The new municipalities 
then conveyed fee ownership interests in the lots to the citizens who could prove they had occupied the 
lots.  

Mexican rule  

In 1821, Mexico obtained independence from Spain. After independence was declared, Mexico recog-
nized the Spanish rancho concessions as valid private grants of land.  

More importantly, the Mexican government fully secularized the missions and sought to develop the 
vast, unused mission lands as additional ranchos by issuing land grants.  

However, Mexican rule was short-lived as the United States obtained California as a result of the Mexi-
can-American War in 1848 — only one year before gold was struck in California.  

Ranchos  

A rancho was a private grant of land outside the missions, presidios and the pueblos. Ranchos were the 
beginning of private property ownership under the Spanish rule of California. The owner of a rancho was 
called a ranchero.  

Ranchos	were	reserved	for	military	leaders	or	heroes,	high	government	officials	or	the	affluent	in	order	
to encourage further development of the unused land.  

Technically, the owner of a ranchero still did not have absolute ownership, but he had the right to use 
and produce off the land.  

Legally, this right to use the land was called an usufruct. Today, California water rights are the subject 
of these usufruct rights.  

Rancho grants  

Under Spanish and Mexican procedures, a rancho was obtained by a written petition to the Spanish gov-
ernor, along with a map and approximate legal description of the real estate in question. Legal descrip-
tions	were	based	on	identifiable	natural	monuments	such	as	trees,	rocks,	bodies	of	water,	etc.		

The	Spanish	governor	would	send	an	official	to	survey	the	proposed	rancho	and	physically	inspect	the	
real estate to verify any other claims to possession.  

Once the written petition was approved by the governor, the Spanish/Mexican government would issue 
a	grant	subject	to	the	final	approval	by	the	provincial	legislature.		

The	original	petition,	the	official’s	survey	report	and	a	copy	of	the	governor’s	grant	were	affixed	together	
and	 stored	with	 the	California	 secretary’s	office.	The	grant	 and	collective	documents	were	 called	 an	
expediente.  

The original grant was returned to the ranchero for his own records.  
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American rule  

The Mexican-American War ended with the signing of the Treaty of Guadalupe Hidalgo.  

Under the treaty, the United States agreed to acknowledge the existing land grants conveyed by the Span-
ish and Mexican governments.  

The United States set up a land commission to document the validity of the land grants. The land com-
mission established land titles and created the chain of title still used for all California real estate today.  

After	confirmation	of	a	valid	land	grant,	the	land	was	surveyed	by	the	federal	government	and	conveyed	
to the rightful owner by a United States patent deed.  

All land not under a valid claim became part of the public domain of the United States.  

In 1850, the United States granted part of the unclaimed real estate to the State of California. The balance 
was retained by the federal government.  

While the land commission	worked	in	a	proficient	and	fair	manner,	the	United	States	government	was	
slow to approving many claims. Many rancheros had to wait years, even decades, before receiving a pat-
ent deed from the United States government.  

Survey delays and protracted litigation were the prime culprits for the demise of the last ranchos. Ad-
ditionally, Spain and Mexico had no recording or land indexing system to perfect and identify title to 
real estate.  

During the appeal time, the real estate was unmarketable since most buyers did not want to take the risk 
of purchasing real estate with unprotected title.  

Many	rancheros,	faced	with	financial	ruin,	sold	off	to	Yankee	speculators.		

With	Yankee	speculators	buying,	or	lending	and	foreclosing	on	the	lands,	the	Spanish	influence	on	Cali-
fornia real estate law came to an abrupt end.  

Editor’s note — The primary source for material in this chapter came from the text: Land in California: 
the story of mission lands, ranchos, squatters, mining claims, railroad grants, landscrip, homesteads., 
by W .W . Robinson, The University of California Press, 1948 .  SAMPLE
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