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Property Rights Cannot be Based on Status

The Civil Rights Acts of 1866 and 1870

All citizens of the United States have the right to acquire, lease, sell, hold and
encumber real estate and personal property, regardless of race. [42 United States
Code §1982]

Further, all persons within the United States, legally or illegally, have the same rights
to make and enforce contracts, sue, be sued, enjoy the full benefits of the law
and be subject to the same punishments, penalties, taxes and licenses, regardless
of race. [42 USC 81981(a)]

The protection against race discrimination given under The Civil Rights Acts of
1866 and 1870 applies to discrimination generally. It is much broader than the
protection given under the Federal Fair Housing Act (FFHA), which is covered in
later sections.

Civil Rights Acts
Federal prohibitions against racial discrimination on all types of real estate.

The Civil Rights Acts of 1866 and 1870 apply to race discrimination on all types of
real estate, not just residential real estate.

Further, therightto acquire, lease, sell, hold and encumberreal estate isadditionally
protected by giving all persons the right to make and enforce contracts regardless
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of race. Contracts in real estate transactions include:

= purchase agreements;
- l|eases;

= trust deeds;

= grant deeds; and

= quitclaim deeds.

Racially motivated opposition

For example, a city housing authority is to construct low-income public
housing.

public housing
Subsidized housing typically reserved for low-income families, the elderly and
persons with disabilities.

The city housing authority acquires an area which is considered
integrated through inverse condemnation, also known as eminent
domain. The city levels the existing structures to build high-rise public
housing.

The surrounding community opposes the construction of high-rise public
housing. In response, the city housing authority decides to construct
single family residences (SFRs) as public housing.

In pursuit of this goal, the city condemns additional property on which
to build the SFRs. As a result, the area surrounding the proposed
development becomes all White.

The SFRhousing projectisapproved bylocal community representatives.
Later, as construction begins, the community representatives oppose
the project, blocking access to the construction site and the equipment
so the development cannot be completed.

The city’s mayor then actively and vocally opposes the construction
of the public housing. The mayor implies the public housing will be for
Black housing which does not belong in the White neighborhood. In
response, the city terminates the housing project.
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Does the city violate an individual’s right to real estate due to their
race?

Yes! The city’s opposition to the project is racially motivated. The city
was originally passive in support of the project, then it actively sought
to prevent the development after the citizens of the area initiated
biased demonstrations.

As a result, the city is prohibited from interfering with the completion of
the public housing project. The city, with discriminatory intent, delayed
and frustrated the public housing. [Resident Advisory Board v. Rizzo
(1977) 564 F2d 126]

29p

The protection against race discrimination given under the applies
to discrimination generally.

a. Federal Fair Housing Act (FFHA)
b. Civil Rights Acts of 1866 and 1870
c. Unruh Civil Rights Act

The Civil Rights Acts of 1866 and 1870 apply to race discrimination on:

a. justresidential real estate.
b. just commercial real estate.
c. alltypes of real estate.
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The Federal Fair Housing Act

Introduction to fair housing

Discrimination against an individual is prohibited by the Federal Fair Housing Act
(FFHA) in:

= the sale, rental or advertisement of a residence;

= offering and performing broker services;

= making mortgages to buy, build, repair or improve a residence;

< the purchase of real estate mortgages; and

e appraising real estate. [42 United States Code 883601 et seq.]

Federal Fair Housing Act (FFHA)
A collection of policies designed to prevent discrimination in the access to housing based
on an occupant’s inclusion in a protected class.

A dwelling for sale, lease or mortgage activities is defined to include:
e any building or structure occupied or designed to be occupied as a
residence by one or more families; and

= anyvacantland offered for sale or lease for the construction of a residential
building or structure. [42 USC 83602(b)]
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dwelling
Any building designed to be occupied as a residence by one or more families, or vacant
land offered for the construction of a residential building.

Discriminatory actions of a broker or sales agent covered under the FFHA are
actions taken against individuals based on that individual’s:

= race or color;

= national origin;

= religion;

- sex;

= familial status; or

< handicap. [42 USC 83605]
Familial status in discrimination refers to one or more individuals who are under the
age of 18 and live with:

= a parent or person having legal custody; or

e a person having written permission of the parent or legal custodian as the
designee of the parent or custodian. [42 USC 83602(k)]

Handicap refers to an individual who:

= has a physical or mental impairment that limits one or more of a person’s
major life activities;

< has arecord of such an impairment; or
« isregarded as having such an impairment. [42 USC 83602(h)]

The term handicap does not include the current illegal use of a controlled
substance. However, individuals who are considered “recovering or recovered
addicts” are protected as handicapped. [United States v. Southern Management
Corporation (4th Cir. 1992) 955 F2d 914]

Individuals with the Human Immunodeficiency Virus (HIV) are also protected as
handicapped. [24 Code of Federal Regulations §100.201]

Federal guidance for the FFHA also prohibits landlords and their agents from
enforcing blanket bans against all prospective tenants with any criminal history
when such a policy results in a disparate impact on a protected class of people
(e.g., individuals of a particular race or ethnicity). [U.S Department of Housing and
Urban Development. (2016). Office of General Counsel Guidance on Application
of Fair Housing Act Standards to the Use of Criminal Records by Providers of
Housing and Real Estate-Related Transactions. Washington, DC.]

Fair Housing: The Federal Fair Housing Act 5



6

Americans with Disabilities Act (ADA)

Under the Americans with Disabilities Act (ADA), an employer may not
discriminate against a qualified person with a disability who seeks
employment based on that person’s disabillity. [42 United States Code
812112]

Americans with Disabilities Act (ADA)
Federal regulations prohibiting an employer from discriminating against a
qualified person based on a disability.

An employer may not discriminate in regards to:

= job application procedures and hiring;
= advancement or termination of employees;
= compensation or job training; and

= other terms, conditions and privileges of employment. [42 USC
8§12112(a)]

A real estate broker is classified as an employer if they employ 15 or
more employees each working day. These individuals need to be
employed during a period of 20 or more calendar weeks occurring in
either the current or the preceding calendar year. [42 USC 812111(5)

(A)]

A disabled person is considered a qualified person with a disability if
they can perform a job with or without reasonable accommodation
by the employer.

Examples of mental disabilities protected under the ADA include:

= mental retardation;
e emotional illness; or
= specific learning disabilities, such as dyslexia.
Examples of physical disabilities protected under the ADA include:

e avisual or speech impairment;
e cerebral palsy; or

= epilepsy.

Fair Housing: The Federal Fair Housing Act



A business may not discriminate against a person with a disability when
offering services to the public. Discrimination is also prohibited in places
of public accommodation or commercial facilities. [42 USC §812132;
12182(a)]

public accommodation
Property owned, leased, or operated by a private entity whose services are
made fully available to individuals and the general public.

Further, real estate used to provide public accommodation and
commercial facilities need to be designed, constructed and altered
in compliance with the ADA. [28 Code of Federal Regulations §36.101]

Real estate is considered a place of public accommodation if it is
owned, leased or operated by a private entity and the operation
affects commerce. Thus, a place of public accommodation includes:

an inn, motel, hotel, etc., unless it contains five or fewer rooms for
rent and is occupied by a resident manager;

establishments serving food or drink (restaurants or bars);

places of exhibition, entertainment or public gathering (theaters,
stadiums or convention facilities);

sales or other service establishments (grocery stores, clothing
stores, dry cleaners, brokerage offices, insurance offices or
doctors’ offices);

public transportation depots;

a place of public display or collection (museums or libraries);
places of recreation (zoos or parks);

places of education (schools);

social service center establishments (day care centers or senior
citizen centers); and

places of exercise or recreation (gymnasiums, health spas or golf
courses).

A commercial facility:

isintended for commercial use, such as factories, office buildings,
warehouses and other buildings in which employment may

Fair Housing: The Federal Fair Housing Act
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occur; and
- affects commerce through its operation. [42 USC 8§12181(2)]

commercial facility
Property owned, leased or operated by a private entity whose operation
affects commerce.

Any person who owns or operates a place of public accommodation
or a commercial facility may not discriminate on the basis of a disability.
[42 USC 812182(a)]
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QUIZ

1. The refers to a broad collection of policies designed to prevent
discrimination in the access to housing based on an occupant’s inclusion in a
protected class.

a. Truth-in-Lending Act (TILA)
b. Real Estate Settlement Procedures Act (RESPA)
c. Federal Fair Housing Act (FFHA)

2. Familial status in discrimination refers to one or more individuals who are under

the age of:
a. 16.
b. 18.
c. 21.
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Steering

___________

The Federal Fair Housing Act and the Refusal to
Rent

Qualifying and processing tenants

The FFHA prohibits a seller, landlord or property manager from unlawfully
discriminating against individuals during solicitations and negotiations for the sale
or rental of a dwelling. [42 United States Code83604(a)]

Thus, in the context of leasing, a landlord or property manager may not:

= refusetorentadwelling orto negotiate the rental of a dwelling for prohibited
discriminatory reasons;

< impose different rental charges on a dwelling for prohibited discriminatory
reasons;

= use discriminatory qualification criteria or different procedures for processing
applications in the rental of a dwelling; or

= evict tenants or tenants’ guests for prohibited discriminatory reasons. [24
Code of Federal Regulations 8100.60(b)]

Fair Housing: The Federal Fair Housing Act and the Refusal to Rent 9



Different terms, different privileges

Consider a broker who is hired by a residential apartment landlord to
perform property management activities. One of the broker’s duties as
a property manager is to locate tenants to fill vacancies.

A tenant from a religious minority group contacts the broker about the
availability of an apartment.

The broker (or their agent) informs the prospective tenant of the monthly
rent. However, the rate the broker communicates to the prospective
tenant is higher than the rent nonminority tenants are asked to pay for
similar apartments.

When the prospective minority tenant asks the broker for an application,
the broker informs the tenant a nonrefundable screening fee is charged
to process the application. The creditworthy minority tenant fills out the
application, pays the fee and is told the processing will take several
days.

In the meantime, a nonminority tenant inquires about the rental of the
same or similar apartment. The monthly rent rate the broker quotes
the nonminority is lower than the rent rate the minority tenant was
qguoted, even though the nonminority tenant is not as creditworthy
as the minority tenant. Further, the nonminority tenant is not charged
a screening fee with their application. The apartment is immediately
rented to the nonminority tenant.

Here, the broker’s actions were racially or religiously motivated, a
violation of the FFHA. The broker misrepresented the availability of the
apartment based on the tenant’s religion by using different procedures
and qualification standards in accepting and processing the tenant’s
application. [United States v. Balistrieri (7th Cir. 1992) 981 F2d 916]

Selective reduction

Selective reduction of buyer or tenant privileges, conditions, services and facilities
offered to protected individuals is prohibited. Selective reduction can take the
form of:

= using less favorable provisions in lease or purchase agreements, such as in
rental charges and closing requirements;

= delaying or failing to perform maintenance,;

10 Fair Housing: The Federal Fair Housing Act and the Refusal to Rent



< limiting use of privileges, services or facilities to different classes of individuals;
or

= refusing or failing to provide services or facilities due to an individual’s refusal
to provide sexual favors. [24 CFR 8100.65(b)]

Further, the landlord or property manager may not discriminate based on an
individual’s status by representing that a dwelling is not available for rent in order
to direct the individual to a particular Section 8 project or neighborhood, when
the dwelling is available. This practice is called steering.

Steering
An unlawful housing practice that includes words or actions by a real estate sales licensee
intended to influence the choice of a prospective buyer or tenant.

Steering involves the restriction of an individual seeking to rent or purchase a
dwelling in a community, neighborhood or development, when the guidance
perpetuates segregated housing patterns. [42 USC 83604(d); 24 CFR 8100.70]

Discrimination in advertising

A broker or their agent making a notice, statement or advertisement when
handling the sale or rental of a dwelling unit is barred from using any wording that
indicates a discriminatory preference or limitation against individuals of protected
classes of people. [42 USC §3604(c)]

The prohibition against prohibited discriminatory advertisements applies to all oral
and written statements.

Notices and statements include any applications, flyers, brochures, deeds, signs,
banners, posters and billboards used to advertise the availability of a dwelling for
rent.

Fair Housing: The Federal Fair Housing Act and the Refusal to Rent 11
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QUIZ

1. Alandlord or property manager may not:
a. impose differentrental charges on a dwelling for prohibited discriminatory
reasons;

b. use discriminatory qualification criteria or different procedures for
processing applications in the rental of a dwelling.

c. Botha.andb.
2. refers to an unlawful housing practice that includes words or

actions by a real estate sales licensee intended to influence the choice of a
prospective buyer or tenant.

a. Steering
b. Redlining
c. Endorsing
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Blockbusting for Exploitation

Exploiting the prejudices of property owners

An attempt to influence sales or rentals of real estate by exploiting the prejudices
of property owners in a neighborhood is known as blockbusting.

blockbusting
The prohibited practice of a real estate licensee inducing a property owner to list their
property for sale in response to a change taking place in the neighborhood demographics.

Blockbusting occurs when agents make negative representations about a change
in the ethnic makeup of a neighborhood and the economic consequences
resulting from the change. [42 United States Code 83604(e)]

Examples of blockbusting activities include:

= actions which portray the neighborhood as undergoing, or as about to
undergo, a change in the race, color, religion, sex, handicap, familial status
or national origin of its residents in order to encourage an owner to offer a
dwelling for sale or rent; or

= encouraging an owner to sell or rent a dwelling by making the assertion
the entry of persons of a particular race, color, religion, sex, familial status,
handicap or national origin will result in undesirable consequences for the
neighborhood or community such as a lowering of property values, an
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increase in criminal activity or a decline in the schools and other facilities.
[24 Code of Federal Regulations 100.85(c)]

Blockbusting is also known as panic selling when the agentis attempting to induce
a seller to list and sell their property due changesin the ethnic makeup of an area.

Exemptions from the FFHA

FFHA protections for individuals do not apply to an owner of a single
family residence (SFR) sold or rented by an owner without the use of
third-party services. Services include that of a real estate broker or
agent or any other person in the business of selling or renting residential
properties.

An owner, broker or sales agent is considered in the business of selling
or renting residential property if the individual:

= has participated within the past 12 months as a principal in three
or more transactions involving the sale or rental of any residence;

e has participated within the past 12 months as an agent, by
providing sales or rental services in two or more transactions
involving the sale or rental of any residence or interest in a
residence, excluding their own personal residence; or

= isthe owner of aresidence property intended to be occupied by
five or more families. [42 USC 83603(c)]

Thus, if a broker is the agent for any of the parties to a sale or rental
transaction, the FFHA applies.

To be exempt from the FFHA, the owner cannot be represented by a
broker and cannot:

e Own or own an interest in more than three SFRs;

= within a 24-month period, sell more than one residence in which
the owner does not live at the time of the sale or for which the
owner was not the most recent resident; and

e publish or mail any discriminatory advertisements. [42 USC
83603(b)(1)]

Also exempt from FFHA discrimination rules is the sale or rental of a
residence in a one-to-four unit residential rental property which is
occupied in part by the owner. [42 USC 83603(b)(2)]

14 Fair Housing: Blockbusting for Exploitation



Certain exceptions also apply to religious organizations. Religious
organizations may limit the sale, rental or occupancy of dwellings,
provided the dwelling is owned for noncommercial reasons, to
individuals of the same religion, unless the religion is restricted to persons
of a particular race, color or national origin. [42 USC §3607(a)]

Also, a private club which is not open to the public and that operates
residences for noncommercial purposes may limit rental or occupancy
of the dwellings to its members.

Finally, housing limited to occupancy of senior citizens is not considered
discrimination based on familial status. [42 USC 83607(b)]

Failure to comply with the FFHA

Any aggrieved person may file a complaint alleging a discriminatory housing
practice with the Secretary of Housing and Urban Development (HUD). The
complaint needs to be filed within one year of the alleged discriminatory housing
practice. [42 USC 83610(a)]

aggrieved person
Any person who claims to have been injured by a discriminatory housing practice.

After an investigation and informal negotiations, the Secretary will have the parties
mediate an agreement to resolve the dispute. [42 USC §83610(b)]

However, if mediation fails, the dispute will be resolved:

< by an administrative law judge; or

< in a civil action filed in a court of law, at the election of any of the parties.
[42 USC §83612(a), 3612(b)]

If neither party elects to have the dispute resolved in a civil action, the
administrative law judge will hear the complaint. If the administrative law judge
finds a discriminatory housing practice has taken place, the judge may enter
a money award for losses caused by the discriminatory housing practice, an
injunction or other equitable relief against the discriminatory housing practice,
plus civil penalties in the amount of:

= no more than $10,000 if the person has not been previously adjudged to
have participated in discriminatory housing practices;

Fair Housing: Blockbusting for Exploitation 15



< no more than $25,000 if the person has been adjudged as participating in
discriminatory housing practices within five years of the current complaint
being filed; or

< nomore than $50,000 if the person has been adjudged to have participated
in two or more discriminatory housing practices within seven years of the
current complaint being filed.

However, if an individual is judged to have committed prior acts of housing
discrimination, then the penalties may be assessed without regard to the time
limits of prior adjudication. [42 USC 83612(g)(3)]

Further, if a real estate broker is found to have committed discriminatory housing
practices, the Secretary will recommend disciplinary action to the California
Department of Real Estate (DRE). [42 USC 83612(g)(5)]

Civil action

When in a civil action the court determines discriminatory housing practices
occurred, the court may enter a money award for actual losses and a punitive
award. Additionally, the court may issue an injunction, temporary restraining order
or other order preventing the person from engaging in any discriminatory housing
practice. [42 USC 83613(c)(1)]

Further, if the Attorney General commences a civil action against a person for
discriminatory housing practices, the court may award:

= relief preventing further discriminatory housing practices, such as an
injunction or restraining order,;
= money damages; and

= civil penalties of no more than $50,000 for the first violation and no more
than $100,000 for any subsequent violation. [42 USC 83614(d)]
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QUIZ

An attempt to influence sales or rentals of real estate by exploiting the
prejudices of property owners in a neighborhood is known as:

a. redlining.

b. slandering.

c. blockbusting.

A person who claims to have beeninjured by a discriminatory housing practice
may file a complaint with:

a. the Secretary of Housing and Urban Development (HUD).

b. the California Secretary of State.

c. Fannie Mae.
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Unruh Civil I?ights Act =
business

establishments

California Prohibitions Against Discrimination

The Unruh Civil Rights Act

A business establishment operating in California is specifically prohibited by the
Unruh Civil Rights Act from discriminating based on an individual’s:

sex;

race;

color;

religion;

ancestry;

national origin;

disability;

medical condition;

marital status; or

sexual orientation or gender identity.

Unruh Civil Rights Act
A California law which prohibits discrimination by a business establishment based on sex,
race, color, religion, ancestry, national origin, disability or medical condition.

18
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Anyone in the business of providing housing or any commercial real estate facility
is subject to the Unruh Civil Rights Act. Brokers, housing developers, apartment
owners, condominium owners and single family residence (SFR) owners are
considered to be in the business of providing housing.

Age restrictions are enforceable only when a project qualifies as a senior citizen
housing development. [Calif. Civil Code 8851, 51.2, 51.3]

senior citizen housing
Housing intended for persons 55 or 62 years of age or older.

Consider an owner of a unit in a common interest development (CID). The
project does not qualify as senior citizen housing, but its covenants, conditions
and restrictions (CC&Rs) limit residency to persons over the age of 18. The owner
brings a child into the unit.

The homeowners’ association (HOA) of the CID notifies the owner of the CC&R
violation and demands the child be removed. The owner refuses. The HOA seeks
to have the owner ejected for failure to remove the child.

The owner seeks to remain in the project with the child, claiming the age restriction
in the CC&Rs is unenforceable since age limitations are a violation of California’s
anti-discrimination law.

Is enforcement of the age restrictions in the CC&Rs by a nonprofit HOA a violation
of California’s anti-discrimination law?

Yes! The HOA is barred by California statutes from discriminating against a
person due to age since it is a business establishment. Since the HOA performs
all the customary business functions typical of a landlord in a landlord/tenant
relationship, the HOA is considered a business establishment. [O’Connor v. Village
Green Owners Association (1983) 33 C3d 790]

Further, a business establishment may not boycott, blacklist, refuse to buy from or
sell to or enter into contracts because of the race, creed, religion, color, national
origin, sex, disability, medical condition, marital status or sexual orientation of
a person or the person’s partners, members, stockholders, directors, officers,
managers, agents, employees, business associates or customers.

Thus, no person or organization may be blacklisted or boycotted for these
discriminatory reasons. [CC 8§851.5]

Housing for older persons

Fair Housing: California Prohibitions Against Discrimination 19



A provision in a written instrument which refers to qualified senior citizen housing is
enforceable as allowable age discrimination.

A senior citizen housing project is housing:

= intended for and solely occupied by persons 62 years of age or older; or

= intended and operated for occupancy by persons of 55 years of age or
older. [42 United States Code 83607(b)]

Landlords and owners of retrement communities or senior citizen apartment
complexes may exclude children to meet the particular needs of older persons.

To qualify as senior citizen housing project under the Unruh Civil Rights Act, a
project will:

< be developed, substantially renovated or rehabilitated for senior citizens;
and

e consist of at least 35 dwelling units. [CC 851.3(b)(4)]

California legislation recognizes the special design requirements for senior housing
may be difficult to determine for developments constructed before 1982. Thus, any
housing development constructed before February 8, 1982 may be considered a
senior citizen housing development if the development meets all the requirements
of a senior citizen housing development, except the requirement the housing be
specially designed to meet the physical and social needs of senior citizens. [CC
8851.2(a); 51.4]

Qualifying for senior citizen housing federally

A “62-or-older” senior housing exemption from anti-discrimination law
is contained in the Federal Fair Housing Act (FFHA). A housing project
qualifies as senior housing if it is occupied only by persons who are 62
years of age or older. The 62-or-older restriction excludes all persons
under the age of 62, even if one spouse is 62 or older and the other
is not. [24 Code of Federal Regulations 8100.303] [See Fair Housing
Chapter 1]

Further, the housing project still qualifies under the 62-or-older
exemption even when project employees and their families living on
the premises are under 62 years of age. To qualify as employees, they
are to perform substantial duties directly related to the management
or maintenance of the housing. [24 CFR §100.303(a)(3)]
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If a project owner elects not to qualify or cannot qualify for the
62-or-older exemption, the project might qualify under the broader
alternative 55-or-older exemption.

The 80% rule for 55-or-older

As an alternative to the 62-or-older exemption, a senior citizen housing
project may qualify under the 55-or-older exemption. This exemption
requires at least 80% of the rented units to be occupied by at least one
person 55 or older.

For newly constructed projects, the 80% occupancy requirement does
not apply until the real estate is 25% occupied. [24 CFR 8100.305(d)]

The 55-or-older rule does not apply to residents who occupied the
project on or before September 13, 1988. However, at least 80% of new
vacancies are to be occupied by an individual who is 55 or older. [24
CFR 8100.305(e)(1)]

Spouses may live with their 55-or-older spouse in apartment and
condominium projects under California’s Unruh Civil Rights Act. The
FFHA leaves age restrictions regarding those under 55 to the individual
states.

For example, under California law, a person may occupy a residential
unit, but not a mobilehome, with a person 55-or-older if the younger
person:

= resides with the 55-or-older person prior to the senior’s death,
hospitalization or dissolution of marriage; and

e is 45 years old, a spouse, or a person offering primary economic
or physical support for the 55-or-older occupant; or

e is a child or grandchild of the 55-or-older occupant with a
disability, illness or injury. [CC 8851.3(b)(2), 51.3(b)(3)]

Mobilehomes in California are to comply with age discrimination
rules set by the FFHA. Thus, the mobilehome park cannot discriminate
against a younger co-tenant since federal law does not allow any
discrimination in mobilehome parks when one occupant is at least 55
years of age. [CC §798.76]

Fair Housing: California Prohibitions Against Discrimination
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QUIZ

1. The is a California law which prohibits discrimination by a business
establishment, and applies to anyone in the business of providing housing.

a. Federal Fair Housing Act (FFHA)
b. Holden Act
c. Unruh Civil Rights Act

2. Housing intended for persons 55 or 62 years of age or older is referred to as:

a. aprotected housing.
b. senior citizen housing.
c. silver communities.
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File a civil action

Prohibited Discriminatory Practices

Discriminatory practices, exemptions and remedies

California

accommodations based on the distinguishing factors of:

race;
color;

religion;

sex;

gender;

gender identity;
gender expression;
sexual orientation;
familial status;
marital status;
disability;

genetic information;
national origin;
source of income;
veteran or military status;

Fair Housing: Prohibited Discriminatory Practices

law prohibits discrimination in the sale or rental of housing
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Religious exemption

An exemption from anti-discrimination laws exist for religious
organizations. Religious organizations may give preference to members
of the same religious group when providing residential property for
noncommercial purposes. However, membership in that religion may
not be restricted on account of race, color or national origin. [Gov C
8§12955.4]

Further, alandlord may not use religious beliefs, such as those regarding
marital status, to shield their discriminatory conduct.

Consider, a landlord who refuses to rent an apartment to an unmarried
couple for religious reasons.

The couple files a complaint with the Council. The Council rules the
landlord violated fair housing laws prohibiting discrimination based on
marital status.

The landlord claims refusing to rent to an unmarried couple is not
discriminatory since renting to them would violate the landlord’s
religious beliefs regarding cohabitation of unmarried couples.

Can the landlord refuse to rent to the couple based on their marital
status?

No! The landlord’s refusal to rent to unmarried couples violates fair
housing laws. The landlord’s religious beliefs regarding marriage do not
require them to participate in the business of renting property. The fair
housing law prohibiting discrimination based on marital beliefs does
not interfere with the practice of the landlord’s religion. [Smith v. Fair
Employment and Housing Commission (1996) 12 C4th 1143]

Fair Housing: Prohibited Discriminatory Practices
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Broker

DRE Regulation of Discrimination

Guidelines for broker conduct

The California Department of Real Estate (DRE) enforces numerous regulations
prohibiting discriminatory practices by real estate brokers and agents. A broker
or agent found guilty of engaging in discriminatory business practices may be
disciplined by the DRE. [Department of Real Estate Regulation §2780]

discriminatory business practices
Unequal treatment given to members of a protected class of individuals.

DRE prohibited discriminatory practices include situations in which a broker or
agent discriminates against anyone based on race, color, sex, religion, ancestry,
disability, marital status or national origin.

Discriminatory practices include:

= refusing to negotiate the purchase, sale or rental of real estate;

= refusing to show property or provide information, or steering clients away
from specific properties;

= discriminating in the terms and conditions of a sale, such as charging
minority buyers higher prices;

= refusing to accept a rental or sales listing or an application for financing;
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QUIZ

1. A broker has a duty to:
a. advise their agents and employees of all federal and state anti-
discrimination rules.

b. instruct their agents and employees on best health practices concerning
diet and exercise.

c. provide health insurance coverage to all administrative and managerial
staff.
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Punitive money award =

plus attorney fees

Federal Fair Lending Rules

The Equal Credit Opportunity Act

Consider an unmarried couple who submit an offer to purchase a home. The
sale is contingent on the couple obtaining financing. The couple applies for a
mortgage to be evidenced by a note and trust deed signed by both. The couple
fills out a mortgage application stating their separate incomes which, when
combined, are sufficient to qualify for the mortgage.

The lender denies the mortgage application since the couple is not married and
their separate incomes are not sufficient to allow each of them to independently
qualify for the mortgage. The couple is unable to locate another lender before
their purchase agreement is cancelled by the seller.

The couple seeks to recover their losses from the lender under the federal Equal
Credit Opportunity Act (ECOA), claiming the lender unlawfully discriminated
against them based on their marital status.

Equal Credit Opportunity Act
A federal law which prohibits discriminatory and unfair lending practices.

The lender claims the denial of the mortgage to the unmarried couple is motivated
by a legitimate business consideration. The lender states the couple presents a
greater risk of default since the couple’s separate incomes are not sufficient to
cover the mortgage, and unmarried couples are not liable for each other’s debts,
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as are married couples.
Was the lender’s denial of the couple’s mortgage unlawful discrimination?

Yes! The lender had no valid reason not to consider the couple’s combined income
in determining whether their income is sufficient to qualify for the mortgage. As
both will sign the note, both will be liable for the mortgage. Thus, the lender’s
denial of the couple’s mortgage application is based on their marital status. This
is a form of unlawful discrimination. [Markham v. Colonial Mortgage Service Co.
Associates, Inc. (1979) 605 F2d 566]

Fairness in lending

The ECOA prohibits discrimination in lending based on race, color, religion,
national origin, sex, marital status or age (provided an individual is of legal age).

The anti-discrimination rules apply to institutional lenders, loan brokers, and others
who make or arrange loans. [15 United States Code §1691a(e)]

Discriminatory practices take many forms, including:

= treating minority loan applicantsless favorably than non-minority applicants;
= placing additional burdens on minority applicants;

= requiring a spouse’s signature on a loan application when an applicant
qualifies for a loan individually [Anderson v. United Finance Company
(1982) 666 F2d 1274] ;

= discouraging loan applicants based on their race, color, sex, etc. [12 Code
of Federal Regulations §1002.5(b)] ; and

< makinginquiriesinto the marital status ofloan applicants. [12 CFR §1002.5(d)]

The lender may not make any inquiries into whether a loan applicant’s income
is derived from alimony or child support. The lender may not inquire whether the
applicant intends to bear children. [12 CFR §1002.5(d)]

Further, to deny a loan based on an applicant’s receipt of income from a public
assistance program, such as welfare or social security, is unlawful discrimination.
[15 USC 81691(a)(2)]

However, discriminationisrarely practiced overtly. Most lenders are not transparent
enough for the consumer to see the discrimination. Most often, discrimination
takes the form of a lender denying a loan to a minority borrower without a valid
reason, or applying different standards to minority and non-minority borrowers.
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Different treatment is discrimination

Lenders need to be careful not to provide more assistance to non-minority
borrowers than to minority borrowers when preparing applications and working
out problems which arise. The different treatment of minority and non-minority
applicants is another form of unlawful discrimination.

For example, consider a Black couple who applies for a mortgage to be insured
by the Federal Housing Administration (FHA), which will fund the purchase of a
residence. The home the couple seeks to purchase is 75 miles from their place of
work. The couple intends to occupy the home as their principal residence and
commute to work.

The lender suspects the couple wants to purchase the home as an investment,
and not to occupy it themselves. Since the type of FHA insurance sought may
only be used to purchase homes which the buyer will occupy, the lender denies
the mortgage application.

The lender does not discuss with the couple whether they intend to occupy
the home. Also, the lender never suggests the couple can apply for a non-FHA
mortgage. Due to a mortgage contingency, the couple loses their right to buy
the home and incurs expenses in the process.

The couple seeks to recover their money losses from the lender under the ECOA,
claiming the lender’s denial of their mortgage application was due to unlawful
discrimination.

The lender claims the denial of the mortgage application was proper since it
believed the couple did not intend to occupy the home, and thus did not qualify
for an FHA-insured mortgage.

Here, the lender is practicing unlawful discrimination. Lenders need to provide the
same level of assistance to non-minority borrowers as minority borrowers. Thus, the
lender may not unilaterally decide the couple did not intend to occupy the home
without first discussing the couple’s intentions with them. Also, even if the couple
did not qualify for an FHA-insured mortgage, as a matter of professional practice,
the lender needs to refer them to other forms of financing.

The lender discriminated against the Black couple by denying their mortgage
application without a valid reason. Further, there was a failure to use diligence
in assisting the couple to obtain other financing. [Barber v. Rancho Mortgage &
Investment Corp. (1994) 26 CA4th 1819]

Denial of credit and notification

After the lender’sreceipt of aloan application, the lender has 30 days to notify the
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applicant as to whether the loan is approved or denied. If the lender denies the
loan, the lender needs to deliver a statement to the applicant listing the specific
reasons for the denial. [15 USC 81691(d)] [See RPI Form 219]

Alternatively, if the lender does not give the applicant a statement of the specific
reasons for the denial, the lender needs to deliver a notice to the applicant stating
the applicant has the right, upon request, to obtain a statement listing the reasons
for denial.

In addition to the ECOA, California law controls credit reporting agencies.
Consumers may request a free copy of their credit report once every year to
review it for errors. [Calif. Civil Code 81785.10]

credit reporting agency
A private agency which collects and reports information regarding an individual’s credit
history.

Penalties for discrimination in lending include actual money losses sustained by a
person who has been discriminated against and punitive money awards of up to
$10,000, plus attorney fees. [15 USC 81691€]

LA

1. The is a federal law designed to prohibit discriminatory and unfair
lending practices.
a. Real Estate Settlement Procedures Act (RESPA)
b. Federal Fair Housing Act (FFHA)
c. Equal Credit Opportunity Act (ECOA)
2. After the lender’s receipt of a loan application, the lender has to
notify the applicant as to whether the loan is approved or denied.
a. five days
b. two weeks
c. 30days
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finanging

California’s Fair Lending Laws

An efficient real estate market

To achieve a healthy state economy, all residential housing for sale needs to be
available to any homebuyer who is creditworthy and qualifies for purchase-assist
financing. [Calif. Health and Safety Code §35801(b)]

An efficient real estate market requires the value of housing to be immune
from fluctuations caused by lenders who arbitrarily deny financing to qualified
homeowners. Thus, state law prohibits discriminatory lending practices. The goal
of anti-discrimination law in home financing is to:

= increase the availability of housing to creditworthy buyers; and

* increase lending in communities where lenders have made conventional
mortgages unavailable. [Health & S C §35802]

Lenders need to make financing available to qualified creditworthy mortgage
applicants to:
= buy, build, repair, improve or refinance an existing mortgage on a one-to-
four unit, owner-occupied residence; or

< improve one-to-four unitresidences which are not owner-occupied. [Health
& S C §35805(d)]

Lenders violate public policy when they indicate a discriminatory preference by
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denying or approving financing to creditworthy mortgage applicants based on
the applicant’s:

- race;

e color;

= religion;

- sex;

= marital status;

= sexual orientation,

= source of income;

= genetic information;

= disability;

< national origin; or

e ancestry. [Health & S C §35811]

Discrimination in certain communities

In a community which is composed mainly of residents of a certain race, color,
religion or other protected class, a lender may not:

= refuse to fund a mortgage based on the demographics of that community;
or

= appraise real estate in that community at a lower value than comparable
real estate in communities predominantly composed of non-minority
residents. [Health & S C 8835810, 35812]

Failure to provide financing in certain communities is called redlining. Redlining is
specifically targeted for correction by the law since it adversely affects the health,
welfare and safety of California residents. [Health & S C 835801(e)(4)]

redlining

The practice of denying mortgages and under-appraising properties in minority communities
based on demographics, outlawed in California by Housing Financial Discrimination Act of
1977.

Lenders who deny mortgage applications based on the characteristics of the
community discourages homeownership in that community. Thus, redlining leads
to a decline in the quality and quantity of housing in areas where financing is
generally unavailable. [Health & S C §3580]

However, a lender can consider neighborhood conditions when making a
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mortgage under certain circumstances. When doing so, the lender needs to
demonstrate a mortgage denial is based on neighborhood conditions which
render the mortgage unsafe and unsound as a matter of good business practice.
[Health & S C 835810(a)]

For example, a lender is not precluded from considering the fair market value
of real estate intended to secure a mortgage. A property appraisal, however,
cannot be based in any part on the demographic makeup of the area where
the real estate is located.

Further, if the property’s topography, structure or location is unsafe or unhealthy,
the lender is not required to provide purchase-assist financing. [Health & S C
835813]

Notice of a mortgage applicant’s rights

Lenders are required to post in a conspicuous public location at their place of
business a written notice informing applicants for mortgages to be secured by an
owner-occupied, one-to-four unit residential property of:

= theirright to file a lending discrimination claim; and

= the name and address of the Secretary of the California Business, Consumer
Services and Housing Agency (Agency). [Health & S C 835830]

Lenders subject to this posting requirement include state regulated:

e banks;
e thrifts;
= public agencies; or

= other institutions which make, arrange or buy mortgages to buy, build,
repair, improve or refinance one-to-four unit, owner-occupied housing.
[Health & S C §35805]

Administrative remedies

A mortgage applicant may file a discrimination claim with the
Agency against a state regulated lender if the applicant believes their
mortgage application was denied due to:

= their race, color, religion, sex, marital status, national origin,
ancestry or any of the other protected classifications described
above; or
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= trends, conditions or characteristics of the community where the
real estate is located. [Health & S C 8835800 et seq.]

A mortgage applicant who believes they have been unfairly
discriminated against by a state lending institution needs to exhaust
the Agency administrative remedies before suing the lender for money
losses.

Federally regulated banks and thrifts are not subject to state regulation
and discipline. [Conference of Federal Savings and Loans Associations
v. Stein (1979) 604 F2d 1256]

Once the claim is received, the Agency will attempt to work with the
lender to end any unlawful discriminatory lending practices. [Health &
S C 835821]

The Agency will determine if the lender has engaged in an unlawful
discriminatory practice within 30 days of receiving the complaint.
The Agency will then serve the lender with its written decision and an
order requiring the lender to end the unlawful discriminatory practice.
[Health & S C 835822]

The orderwill also require the lender to review the mortgage application
under nondiscriminatory terms and provide the denied financing, if
feasible. The lender may also be required to pay the borrower’s money
losses in an amount no greater than $1,000. [Health & S C §835822(a),
35822(b)]

Fair Housing: California’s Fair Lending Laws
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QUIZ

1. Failure to provide financing in certain communities is called:

a. blockbusting.
b. steering.
c. redlining.

2. Lenders are required to post in a conspicuous public location at their place of
business a written notice informing applicants for mortgages to be secured by
an owner-occupied, one-to-four unit residential property of:

a. theirright to file a lending discrimination claim.

b. thenameandaddressofthe Secretary of the CaliforniaBusiness, Consumer
Services and Housing Agency (Agency).

c. Both a. and b.
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Lenders Release Home Mortgage Data

Home Mortgage Disclosure Act (HMDA)

The federal Home Mortgage Disclosure Act (HMDA) seeks to prevent lending
discrimination and unlawful redlining practices. The HMDA requires lenders to
disclose mortgage origination information to the public when the borrower is
seeking a residential or home improvement mortgage. [Department of Housing
and Urban Development Mortgagee Letter 94-22]

Home Mortgage Disclosure Act
A federal law mandating data collection on mortgage originations and applications of
lenders who meet threshold requirements.

State and federally regulated banks and mortgage brokers are required by
the HMDA to compile mortgage origination data. This data is submitted to their
respective supervisory agencies. [12 United States Code 882802, 2803; Calif.
Health and Safety Code 835816]

Mortgage originations include:

e purchase-assist financing;

= construction for a new home;

= improvement of the borrower’s home; or
= the refinance of an existing mortgage.
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The data includes:

= the type and purpose of the mortgage;

< the owner-occupancy status of the real estate securing the mortgage;
< the amount and interest rate of the mortgage;

= the value and type of property securing the mortgage,;

= the action taken by the lender on the application;

= points and fees paid;

= discount points and lender credits;

= the mortgage term and any prepayment period;

= the sex, race, age and national origin of the mortgage applicant; and

< the income and credit score of the mortgage applicant. [12 Code of
Federal Regulations §1003.4(a)]

The data is grouped according to census tracts to determine the lender’s activity
within the tract. [12 USC §2803(j)(2)(C)]

All lenders approved by the Department of Housing and Urban Development
(HUD) need to report to HUD and disclose the census tract information on all
Federal Housing Administration (FHA) mortgages they originate. [HUD Mortgagee
Letter 94-22]

The data is compiled by the Federal Financial Institutions Examination Council
into a disclosure statement sent to the lender. [12 CFR 81003.5(b)]

The disclosure statement needs to be posted in a conspicuous location in the
lender’s office where it is readily accessible to the public. The disclosure is posted
for a minimum of five years. [12 USC 882803(a)(2), 2803(c)]

On request from any member of the public, the lender needs to make available
a copy of the disclosure statement data. [12 USC §2803(a)(1)]
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QUIZ

1. The is a federal law mandating data collection on mortgage
originations and applications of lenders who meet threshold requirements.

a. Home Mortgage Disclosure Act (HMDA)

b. Real Estate Settlement Procedures Act (RESPA)
c. Dodd-Frank Act
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Dwelling

Avoiding Discrimination in Advertising

HUD advertising guidelines for sales and rentals

The printing or publishing of an advertisement for the sale or rental of residential
property that indicates a wrongful discriminatory preference is a violation of the
Federal Fair Housing Act (FFHA). [42 United States Code 83604(c)]

Federal Fair Housing Act (FFHA)
A collection of policies designed to prevent discrimination in the access to housing based
on an occupant’s inclusion in a protected class.

A property sold or leased for residential occupancy is referred to as a dwelling.
The discriminatory preference rule applies to all brokers, developers and landlords
in the business of selling or renting a dwelling. [42 USC 883603, 3604]

dwelling
Any building designed to be occupied as a residence by one or more families, or vacant
land offered for the construction of a residential building.

Real estate advertising guidelines are issued by the Department of Housing
and Urban Development (HUD). The guidelines are the criteria by which HUD
determines whether a broker has practiced or will practice wrongful discriminatory
preferences in their advertising and availability of real estate services.
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HUD guidelines also help the broker, developer, and landlord avoid signaling

preferences or limitations for any group of persons when marketing real estate for
sale or rent.

2%

QUIZ

1. The printing or publishing of an advertisement for the sale or rental of residential

property that indicates a wrongful discriminatory preference is a violation of
the:

a. Civil Rights Act.

b. Home Mortgage Disclosure Act (HMDA).
c. Federal Fair Housing Act (FFHA).
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Marketing Real Estate For Sale of Rent

Avoiding a wrongful discriminatory preference

The selective use of words, phrases, symbols, visual aids and mediain the advertising
of real estate may indicate a wrongful discriminatory preference held by the
advertiser. When published, the preference can lead to a claim of discriminatory
housing practices by a member of the protected class.

Wordsin a broker’sreal estate advertisement that indicate a particular race, color,
sex, sexual orientation, handicap, familial status or national origin are considered
violations of the FFHA.

To best protect themselves, a broker refuses to use phrases indicating a wrongful
preference, even if requested by a seller or landlord.

Words or phrases indicating a preference in violation of the rights of persons from
protected classes include:

= *“perfect for newlyweds”

e *“country club nearby”

e “Christian community”

= *“ideal bachelor pad”

= *“walking distance from the synagogue”
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e *“Hispanic neighborhood” or
e “adult building.”

Preferences are often voiced in prejudicial colloquialisms and otherwise seemingly
harmless terms such as restricted, exclusive, private, integrated or membership
approval. Encourage inclusivity by reexamining other problematic terms such as
“master bedroom,” an antiquated reference to slavery and plantation life.

Indicating a preference by age is an exclusion from unlawful age discrimination
and permitted when marketing qualified 55-or-over residences or communities.

Selectively using media or human models in an advertising campaign can also
lead to discrimination against minority groups. Examples of these include:

= sexuality pride flags;

= religious images, such as a cross;

e gender symbols;

< handicap signs; and

< national flags.

Practice in an enclave

Consider a broker who works in a metropolitan enclave area and
markets single family residences (SFRs). A significant number of people
residing in the general area speak a language other than English.

Although several non-English publications are printed in the area, the
broker advertises the residences only in publications printed in English.
Also, the broker distributes fliers only in neighborhoods where the
residents speak English.

Since the residence is advertised exclusively in English and the broker
has limited their advertising to English speaking communities, the broker
may be construed as indicating a discriminatory preference for English
speaking buyers.
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QUIZ

1. Words or phrases indicating a preference in violation of the rights of persons
from protected classes include:

a. “perfect for newlyweds”
b. “walking distance from the synagogue”
c. Botha.andb.
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Fair Housing Poster &

It is illegal to Discriminate Against Any Person
Because of Race, Color, Religion, Sex,
Handicap, Familial Status, or National Origin

The HUD Fair Housing Poster

The HUD fair housing poster

HUD issues guidelines that require real estate brokers selling or renting single family
residences (SFRs) to display a fair housing poster. [24 CFR §8110.1, 110.10]

The fair housing poster is available at any HUD office. [24 CFR §110.20]

The broker marketing dwellings for sale or rent needs to display the fair housing
poster:

< in the broker’s place of business; and
= at any dwelling offered for sale, other than SFRs. [24 CFR §110.10(a)]

Thus, a broker holding an open house at an SFR listed for resale is not required to
display the fair housing poster at the residence.

However, if a dwelling is marketed as part of a residential development, the fair
housing poster needs to be displayed by the developer during construction of the
development. Later, the poster is to be displayed in the model dwellings whether
or not the dwellings are sold through a broker. [24 CFR §8110.10(a)(2)(ii), 110.10(a)

(3]
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The fair housing poster needs to be placed where they can be easily seen by any
persons seeking to:

= engage the services of the broker to list or locate a dwelling; or

< purchase a dwelling in a residential development. [24 CFR §110.15]

Failure to follow HUD guidelines

Even though itis required, a broker will not be subject to any penalties for failing to
display the fair housing poster. However, failure to display the fair housing poster is
initially considered sufficient evidence in a lawsuit to show that a broker practiced
discriminatory housing practices. [24 CFR §110.30]

Also, areal estate broker and theiragentswho follow HUD advertisement guidelines
and display the fair housing poster are less likely to practice a discriminatory
activity.

The fair housing poster openly assures potential sellers/landlords and buyers/
tenants the broker does not unlawfully discriminate in the services offered.

Also, the broker following HUD advertising and poster guidelines is in a better
position to defend themselves against a fair housing lawsuit. Use of the fair housing
poster indicates to the public the broker’s invitation to work with all individuals.

2%

QUIZ

1. A broker marketing dwellings for sale or rent needs to display the fair housing
poster:

a. inthe broker’s place of business and at any dwelling offered for sale, other
than single family residences (SFRs).

b. inallsingle family residences (SFRs) listed by the broker and all automobiles
used by the brokerage office in the course of conducting real estate-
related activities.

c.