
































Property is divided by types into two primary categories:

* real estate, also called real property or realty; and
e personal property, also called personalty. [CC §657]
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Real estate is characterized asimm Mreos personal property

is movable. [CC §§659, 657]

Personal property is defined, by w f 3xclusion, as all property which

i

is not classified as real estatey §658, 663]

While the distinction bet req estate and personal property seems
apparent at first glance, erence is not always so clear.
Cutting up the re e

Real estate may be physically cut up by severance of a part of the
earth (i.e., removal of minerals). Title to real estate may also be cut up
in terms of time, providing sequential ownership.

For example, fee ownership may be conveyed to one person for life,
and on their death, transferred by the fee owner to another. Time
sharing is another example of the allocation of ownership by time,
such as the exclusive right to occupy a space for only three weeks
during the year.

Title to real estate may also be fractionalized by concurrently vesting
title in the name of co-owners, such as tenants-in-common, who each
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hold an undivided (fractional) ownership interest in the real estate.

Possession to real estate may be cut out of the fee ownership and
conveyed for a period of time. For instance, the fee owner of redl
estate acting as a landlord conveys possession of the property to a
tenant under a lease agreement for a fixed term, called a fenancy.
When the tenancy expires or is terminated, possession of the property
reverts to the landlord. The landlord retains fee title to the real estate
at all times, subject to the lease.

Possession may also be cut up by creating divided interests in a
property, as opposed to undivided interests. For example, an owner
may lease a portion of their property to a tenant. The tenant, in furn,
may sublease a portion of their space to yet,another person, known
as a subtenant.

Other non-possessory interests in real
estate may be created, such as lie V
Liens are interests in real estate w

secure payment or performan

a debt or other monetary oblig ,
such as a:

* frust deed lien; or
* |ocal property dex licgh

On nonpayment o mount, the = =
lienholder may force the sale of the ..\q‘.‘ LT}
real estate to pay off and satisfy the II II
lien.

Thus, an owner’s rights in a parcel of
real estate extend beyond the mere
physical aspects of the land, airspace and improvements located
within the legally described boundaries of the property.

Physical and legal aspects of real estate 3
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QUIZ

1. Property is best defined as:

a. a moveable thing.
b. atrade secret.
c. abundle of rights.

2. Property is divided by types into Twom ategories:

a. real estate and personal pro @ .
b. assets and liabilities.
c. residential and com cia

3. Personal property is ed as:

ich iSlless valuable than real estate.
is hot classified as real estate.
may personalized by the owner.

a. all property
b. all property whic
c. all property whi
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Real estate components

The physical components of real est W
e the land;

* anything affixed to the land]

* anything appurtenant

tal rights in adjoining property) to
the land; and

e anything which can removed from the land by law. [Calif
Civil Code §6

Real estate includes ildings, fences, trees, watercourses and
easements within a rcel’s horizontal and vertical boundaries.
Anything below the surface, such as water and minerals, or above

the surface in the air space, such as crops and fimber, is part of the
real estate.

For example, the rental of a boat slip includes the water and the land
below it, both of which comprise the total of the rented real estate.

Thus, landlord/tenant law controls the rental of the slip. [Smith v.
Municipal Court (1988) 202 CA3d 685]

In the case of a condominium unit, the air space enclosed within

Real estate components 5




the walls is the real estate. The structure itself, land and air space
outside the unit are the property of the association or all the owners
of the separate parcels of air space within the condominium project,
creating what is called a common interest development (CID). [CC
§4125]

6
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. The physical components of real estate | degverything EXCEPT:

a. the land. V
b. anything affixed to the land

c. anything which can be rergigveq from the land.

In a condominium unit, th ace enclosed within the walls is
considered:

a. common intgfest ownership.

b. an appurten hT.

c. real estate.

In the instance of the rental of a boat slip, the total of the rented

real estate includes:

a. the water below the boat slip.
b. the land below the boat slip.
c. both the water and the land below the boat slip.

Video Renewal Course: Real Estate Made Reel™



The boundaries of real estate

A parcel of real estate is located b INg4tS legal description on
the face of the earth. Using the pro s le®bl description, a surveyor
locates and sets the corners and\WoriZgntal boundaries of the parcel.

The legal, horizontalboundargdesdripton of real estate isdocumented
in numerous locations, such a

e deeds;

* public recordf of theYcounty where the parcel is located;
e subdivision maps; a

e government surveys relating to the property.

Real estate is three-dimensional and reaches perpendicular to
the horizontal boundary. In additfion to the surface area between
boundaries, the classic definition of real estate consists of the soil below
to the core of the earth as well as the air space above to infinity.

All permanent structures, crops and fimber within this inverse pyramid
are also a part of the parcel of real estate. The three-dimensional
aspect of real estate has its source in the English common law. [Calif
Civil Code §659]

The Boundaries of Real Estate 7
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QUIZ

1. Using a property’s legal description, a surveyor locates and sets:

a. the property address and metes and bounds description of a
parcel.

b. the baseline and vertical boundaries or a parcel.
c. the corners and horizontal boundarigf ofga parcel.

2. What shape best illustrates the clossw' n of real estate?

a. Inverse pyramid.
b. Static sphere.
c. Convexrectangle.

3. The three-dimension of real estate has its source in:

a. Spanish civil :
b. French Napoleonig [aw.
c. English common law
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The first component of real estate is NHond ihcludes:
e s0il;
e rocks;
* other materials of the wNd

e
* the reasonable qi ce\gbove the earth. [Calif. Civil Code
§659]

The soil and solid terigls\such as ores and minerals, are considered
land while they remain uridisturbed as a part of the earth. Forexample,
unmined gold dormantin the earth is real estate.

However, when the gold is mined, it becomes personal property since
it is no longer embedded in the earth. The gold has been converted
from something immovable — part of the rock below the soil — to
something movable.

Minerals in the soil are severable from the earth. Also, fee ownership to
the soil and minerals may be conveyed away from the ownership of
the remainder of the land.

When ownership of minerals in a parcel of land is transferred, the

Land 9
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transfer establishes two fee owners of the real estate located within
the same legal description — an owner of the surface rights and an
owner of the mineral rights beneath the surface.

These parties are not co-owners of the real estate, but individual
owners of separate vertically-located portions of the same real estate.
Both fee owners are entitled to reasonable use and access to their
ownership interest in the real estate.

For example, an owner sells and conveys the right to extract minerals
to a buyer. On conveyance, there now exists:

e asurface owner; and

* a mineral rights owner.

Later, the surface owner conveys the real gftaie to a developer. The
developer subdivides the parcel of real est and plans to construct
homes on the lofts.

The mineral rights owner objects e struction, claiming the
homes, if built, will interfere with Yhelfght to enter the property and
remove their minerals.

Is the mineral rights owner entl enter the property to remove the

minerals?
Yes! But only as ng®essaly/ to use their mineral rights. The rights of
the surface owner mineral rights owner are thus balanced
to determine the pregisg surface location to be used to extract the

minerals. [Callahan v. Martin (1935) 3 C2d 110]

The right to remove minerals from another’s real estate is called a profit
a prendre.
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It's what's underneath that’'s important

The usability of a piece of land is determined by many obvious
factors, easily recognizable to the average homebuyer. For
example, if a road runs through the middle of the property,
this will cause the homeowner to deal with a whole new set
of issues.

Less obvious, but just as important, zoning can also pose a
problem, for example, if a property is zoned for residential
use and the buyer wishes to build a commercial building.

But what's not visible to the naked eye (or even the county’s
office) is the land’s most important chaggtcteristic: the soil.

Beyond whether or not asite has the ab O grow crops, the

soil's characteristics determine wigther me can even
be built in that spot. Further, ju Ccqusg?a neighboring lot
has a home does not mean th in gUestion is also safe to
build on.

Soil is identified by its:

e fexture;
e grade;
e color; %

permeability sed

density.

Soil types
Three types of soil exist:

e clay, which has a fine texture, is extremely dense and
limits the land’s use;

e loam, which has a medium texture and has the fewest
limitations for use; and

Land
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* sand, which has a coarse texture, is very permeable
and is most susceptible to erosion.

The soil in your backyard is a mixture of clay and sand, as
well as a smaller amount of silt (rock sediment). If it is majority
clay, then it is considered clayey, and if it's mostly sand with
a little bit of clay, it's considered sandy. If it is a mostly even
mixture, your soil is loamy.

A soil's grade is measured by the size of its grain. For instance,
gravel has a very high grade, while clay has a lower grade.
The lower the grade, the less permeable and less susceptible
to movement the ground is.

Light-colored soil is more susceptiblgfto gerosion and has
fewer nutrients. Darker soil is more nuitRént rich and has a
smaller erosion factor.

On the other hand, septi& AMs cannot operate in soil with
very slow permeabij
problems for foundo

How permeable the soil is als& ectsW¥he building site. For

— meaning water passes

Before begin@i c@nstruction, the builder will ensure
the soil is compa®t, or dense enough to establish @
foundation. Comp8@ction is completed by basically smashing
down the soil, reducing the space between grains.

Finally, land with a shallow soil depth will make it hard to
establish a foundation, landscaping and a septic system.
Generally, the higher the depth — the distance from the
topsoil to the bedrock or the water table — the easier it is to
build the home and its required support systems.

All of this soil science matters not just for building, but for
safety, as California is susceptible to earthquakes.

Video Renewal Course: Real Estate Made Reel™



Liquefaction zones

Liquefaction occurs when soft soil moves or collapses during
an earthquake. The ground “liquefies” or behaves like s and
at the beach, and the buildings on top lose all stability.

Areas susceptible to liquefaction — called liquefaction
zones — are found mostly in low-lying areas along the coast.
In the Bay Areaq, the U.S. Geological Survey claims most of
San Francisco’s residents live and work in a liquefaction zone.

Liguefaction can also occur on artificial landfill — common
in urban areas — and other young deposits, such as those
near streams and rivers.

A liguefaction zone is a type of seism azgrd. Thus, the

presence of a liguefaction zoneNoee be noted in
the Natural Hazard Disclosure hich is delivered
by the seller or their agent to uyer. The seller needs to
disclose the presence of nat§sgl ards, no matter the type

of property. [CC §1103.1(b); sge Form 314]

e

Land

13



29p

QUIZ

14

. The first component of real estate is land. Land includes all of the

following EXCEPT:

a.
o.
C.

soil and rocks.
reasonable airspace above the earth.
crops cultivated for harvest and sal

Mined gold is:

d.

part of the real estate since Mdded in the earth. The
gold retains its status as re@l estgte when it was immovable for
a longer period of time tha s movable.

personal property sinc o longer embedded in the earth.
The gold has be onvgrted from something immovable —
part of the rock b soil — to something movable.

. personal pr ce it can be sold with a bill of sale. The

mined gold is cofisidered personal property due primarily to
the fact that it y be sold.

The right to remove minerals from another’s real estate is called
a(n):

d.

lusus naturae.

b. profit a prendre.

C.

emblement.

Video Renewal Course: Real Estate Made Reel™



personal property

e

® S
? %@@3’%{&
— - \ - ‘:5 :

—_—

Oil and gas

Unlike solid minerals which are stafie and gas are mobile.
Oil and gas are referred to as b @ gdefous matter as they are
transitory.

Oil and gas are perpetudllygperdpldiing under the earth’s surface.
Due to their fleeting nature, a state owner does not hold fitle to
the physical oil and gas edWnder the surface of theirreal estate.

At any given time, g re stafe owner will have more or less oil or
gas depending onthe_ediith’'s movements. The ownership interest in
unremoved oil and gas I§referred to as a corporeal hereditament.

In California, oil and gas are incapable of being owned until they are
actually possessed. Once they have been removed, they become
personal property. [Callahan v. Martin (1935) 3 C2d 110]

A fee owner has the exclusive right to drill for oil and gas on their
premises, unless that right has been conveyed away to others.

Rather than owning the physical oil and gas, the fee owner has a
right, called an incorporeal hereditament, to remove the oil or gas for
their purposes. [Gerhard v. Stephens (1968) 68 C2d 864]

Oiland gas 15



A land owner has the right to extract all the oil and gas brought up
from their real estate even if it is taken from an underground pool
extending into an adjoining owners' real estate. [Alphonzo E. Bell
Corporation v. Bell View Oil Syndicate (1938) 24 CA2d 587]

However, an owner may not slant drill onto another’s property to
reclaim the oil or gas that has flowed from their property. [Alohonzo E.
Bell Corporation, supra]

Does a tax deed conveying surface rights to a
parcel of real estate also convey rights to the oil
and gas beneath the parcel?

Facts: A landowner leases oil and s ghohts under their
property to an oil company. Later,the neg® defaults on a
tax bill on the surface rights to gMmcel oheir real estate.
The county forecloses and sellsd e O a buyer. The tax
deed conveying the parcel N buyer does not include ol
or gas royalties. Driling oper s@omMmence to access the
underground oil and g

Claim: The buyer s a wercentage of royalties resulting

from the drilling ope n the parcel, claiming they hold
an interest in tfie oil dpd gas beneath the parcel since they
own the land © the driling operation is to occur.

Counterclaim: The landowner claims the buyer holds no
interest in the oil and gas beneath the parcel since the tax
deed conveying the land to the buyer only conveyed the
surface rights to the parcel, not oil and gas righfs.

Holding: A California appeals court holds the buyer has
no interest in the oil and gas beneath the parcel since the
tax deed conveying the land to the buyer only conveyed
surface rights to the parcel, not oil and gas rights. [Leiper v.
Gallegos (November 20, 2019)_CAé6th_]
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QUIZ

Oil and gas are referred to as being since they are
transitory.

a. a fungible asset

b. fascia matter

c. fugacious matter

In California, oil and gas are incapaile o g owned until they

are actually possessed. Once % een removed, they
become:

a. real estate.

b. personal property.

Cc. alicense to poss roperty of another.

A landowner hags The ri;h’r to extract all the oil and gas brought up
from theirreal e

a. even if it is taken from an underground pool extending into an

adjoining owner’s real estate.

b. even if owner slant drills onto another’s property to reclaim the
oil or gas that has flowed from their property.

c. only when the oil and gas are stationary below the owner’s real
estate and no percolating under the earth’s surface.

Oiland gas 17



Airspace

|

-

Land also includes the airspace a
Under traditional English common |
to infinity. However, modern te
the legal view on airspace.

Y

Wurfoce of a property, -
e right to airspace continued

N ical advances have altered

near a military airport with heavy
air traffic. The governme s the military base by extending the
runway to accom at@4@rger (and louder) aircraft. The aircraft, on
their approach to fhe airpprt, now fly directly over the farmer’s barn,
scaring the animals and gausing the farmer financial loss.

For example, an owner runs

The farmer sues the government for trespass on their real estate since
the airspace is being occupied by others — the military.

Can the owner keep the aircraft from flying into their real estate?e

No! The common law doctrine regarding the ownership of airspace to
the edge of the universe is obsolete. The owner only owns the airspace
necessary to allow them a reasonable use of their real estate. The
owner’s real estate extends only so far above the surface of the earth
as can be reasonably occupied or used in connection with the land.
[United States v. Causby (1946) 328 US 256]
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However, when the flight of airborne vehicles intrudes upon an
owner's use and enjoyment of their real estate below, the infrusive
entry may constitute a taking of the real estate. The continued noise
and disturbance of low-flying aircraft has effectively taken something
from the owner — the quiet use and enjoyment of their property. Thus,
the owner needs to be compensated for their loss. [Causby, supra]

Other blue sky to be sold

The airspace portion of land has also been modernized with the
concept of the condominium. An owner of a condominium unit
legally owns the right to occupy the parcel of airspace they have
acquired which is enclosed between the walls, ceilings and floors of

the structure.
Included in these ownership rights are inci al rights of ingress and
egress, called appurtenances. Also inclyded e exclusive right to

use other portions of the real estat si@rage and parking, plus an
undivided fractional interest in the onareas, directly or through
a homeowners’ association (HO if. Civil Code §4125]

Also, the installation of acti Iar cOllectors has led to the right of

access to sunlight and_air

ch™passes through airspace above
property owned by oth i ht of access to the sun for a solar
collector is consideged affeasement. [Calif. Public Resources Code
§§25980 et seq.; Ctﬁ. a)(1)]

Airspace 19
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Solar easements and shady neighbors

A relatively recent type of easement is the solar easement.
Solar easements were established with the intent of
encouraging the productive use of solar energy systems as
a matter of public policy.

A solar easement granted in a written instrument needs to
state:

* the measured angles by which sunlight has to pass;

* the hours of the day during which the easement is
effective;

* the limitations on any object whicgfmpairs the passage
of sunlight through the easement;

* the terms forterminating orreviSigg thenasement. [Calif.
Civil Code §801.5; see RP

Solar easements are similar \Q e@ements of light, air or view

since they restrict an adjac perty owner’s ability to
maintain any improve s\nterfering with a neighbor’s
solar energy system

Consider a record trictive covenant which limits
the height offimproements on parcels within a housing
development. A7p rty owner's free exceeds the height

limitation and a neghbor successfully enforces the restrictive
covenant requiring the owner to maintain the free below
the designated height.

In this instance, when the neighbor installs a solar collector
on their property, they receive an incidental benefit from the
height restriction since it limits the height of improvements on
other parcels which hinder the passage of sunlight to their
solar collector. [Ezer v. Fuchsloch (1979) 99 CA3d 849]

Also, a neighboring property owner who installs an active
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SOLAR SHADE CONTROL NOTICE

(California Public Resources Code §25982.1) RPI FORM 322

Prepared by: Agent Phone
Broker Email

NOTE: A building owner intending to install a solar collector may use this notice to notify all potentially affected adjacent
property owners. This notice is to be sent by certified mail within 60 days before installation of the solar collector. After
sending notice, ifthe actual installation date will be later than the date specified in the notice, the building owner must send
a second notice with the corrected date to everyone who received the first notice.

DATE: , 20 ,at , California.
1. TO: 2. FROM ADJOINING PROPERTY OWNER:
Name Name
Property Address Property Address

Mailing Address Mailing Address

Phone Fax

Email

NOTICE:

Under the Solar Shade Control Act (California P
cannot cast a shadow greater than 10 percent of a
surface at any one time between the hours of 10 a.
placed after installation of a solar collect

es Code §25980 et seq.) a tree or shrub
absorption area upon that solar collector
.m. local standard time if the tree or shrub is

Telephone number of building o

Address of building where solar p
ZIP code):

el will be installed (including street number and name, city/county, and

Specific location on the property where a solar collector will be installed:

Assessor's book and page:
Assessor's parcel number:

Installation date of solar collector: , 20

Date: , 20

Building Owner's Signature:

03-11 ©2011 first tuesday, P.O. BOX 20069, RIVERSIDE, CA 92516 (800) 794-0494
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22

solar collector is, by their conduct, granted a solar easement
across adjacent properties under the Solar Shade Control
Act without the need for a writing. The adjacent property
owner may not later plant and maintain trees or shrubs which
between 10 a.m. and 2 p.m. (standard time) shade an active
solar collector previously installed by a neighboring property
owner. [Calif. Public Resources Code §25982]

For easements created on an owner's property by a
neighbor's conduct under the Solar Shade Control Act,
trees or shrubs growing on the owner's property prior to the
neighbor’sinstallation of asolar collectormay remain and are
not subject to height restrictions. They wgre in place before
the neighbor’s solar collector was ins . Thus, no height
limit on preexisting trees or shrubs exist, Mlessgestablished by
a recorded height restriction on i oveménts. [Pub Res C
§§25980 et seq.]

Additionally, when a tree or
a neighbor installs an active s
property containing the
after the solar collegtor is |

S

ru@has been growing before
collector, the owner of the
shrub may replace it if it dies
talled. [Pub Res C §25984]
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QUIZ

. A property owner owns the airspace above their property:

a. upward and into infinity.

b. to the extent necessary to allow them a reasonable use of their
real estate.

c. fo the height of the tallest improve t @n the property.

. When the flight of airborne vehicles iyjrudeS@pon an owner’s use
and enjoyment of their real est I e intrusive entry:

a. may constitute a taking offWlheYgal estate.

b. has no legal ramifications slC&the owner conftrols only a finite
amount of airspace o property.

C. may not be purs the owner of the existence of the
intrusive ent as petly disclosed.

restrict an adjacent property owner’'s ability to
maintain any improvements interfering with a neighbor’s solar
energy system.

a. Conservation easements
b. View easements
c. Solar easements

Airspace 23



Water

Water in its natural state is consideregd ’r since it is part of the
material of the earth. While water i *@ estafe, the right to use water

is an appurtenant (incidental) ri e ownership of real estate.

Three key rights in water ne arately understood:

* theright to use wa
e the right to take wa ppropriation rights; and
 therighttot t&r by prescriptive rights.

The right to use water is galled a riparian right. Riparian rights refer to
the rights of a real estate owner to take surface water from a running
water source contiguous to their land, such as a river or stream. [Calif.
Water Code §101]

The right to take water may be acquired by appropriation. The
appropriator of water diverts water from a river or watercourse to their
real estate for reasonable use. [In re Water of Hallett Creek Stream
System (1988) 44 C3d 448]

Also, an individual may obtain prescriptive rights in water by wrongfully
appropriating nonsurplus water openly and adversely under a claim of
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right for an uninterrupted period of at least five years. [City of Barstow
v. Mojave Water Agency (2000) 23 C4th 1224]

However, all water in the state of California belongs to the people
based on a public trust doctrine. Riparian, appropriation and
prescriptive rights are subject to the state’s interest in conserving and
regulating water use. [Wat C §101]

Water is used, not owned
Water belongs in one of two categories:

» surface water, consisting of watercourses, lakes, springs, marshes,
ponds, sloughs and any other water flowing over the surface of
the earth caused by rain, snow, springsgr seepage; or

e ground water, consisting of percolatin terranean bodies of
water located in underground bagins. [Resiitement of the Law

2d Torts §§841, 845, 844] G\!
Holders of rights to withdraw sur warers have riparian rights.

Holders of rights to pump ground t@ghave overlying rights.

The legal rights to extract a wdter are based on priorities and
are classified as:
* |land owner’srights Ceglistiig of both riparian and overlying rights;

* appropriatioNMy withdraw water under license from the
state; and

* prescripfive rights to withdraw water legally entitled to be used
by others.

Riparian rights refer to a land owner’'s appurtenant property right to
withdraw water from an adjacent river or lake for beneficial use on
their riparian land.

Overlying rights refer to aland owner’s right to the use of ground water
below the surface of their land.

An overlying land owner has rights to an allotment of water which
is measured by the ground water in the basin over which their

Water 25



land is located. Overlying land owners have equal rights against
other overlying land owners to a basin’s ground water percolafing
underneath their land, subject to their reasonable use of the water.

Overlying and riparian rights are legally analogous to one another,
except for the limitations placed on overlying land owners to use
ground water and riparian land owners to use surface water. [City of
Barstow v. Mojave Water Agency (2000) 23 C4th 1224]

A land owner's use of water in the exercise of their riparian or overlying
waterrights has priority over water rights held by appropriators licensed
by the state.

Riparian and overlying water rights are part of the ownership of land,
and run with the title to the land when it is s#ld. Water rights are not
personal property which may be assigned®or #ed for the benefit of

other property.

Land entitled to water rights V

Riparian land is a parcel of real ®stafe located both adjacent to a
water source with surface wgter Ithin the watershed (basin) of

the surface water.
A parcel is considered ri d when it:

e touches the s@rface Water; or

* was part of alargerkiparian parcel and retained its riparian rights
by reassignment When parceled.

The amount of frontage in actual contact with the surface water of
a river or lake does not determine whether a parcel is considered
riparian land. For example, a 40-acre tract of land, of which only 250
feet abuts a stream, is considered riparian land. [Joeger v. Mt. Shasta
Power Corp. (1932) 214 C 630]

To constitute riparian land, a property also needs to be located within
the watershed surrounding the watercourse. Should a portion of
riparian land extend outside the watershed, only the portion within
the watershed is entitled to use the water from the watercourse.
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Surface water used on land located within its watershed will eventually
return to the watercourse, minus the water consumed, in a natural
process called percolation. Additionally, rain falling on lands within the
watershed of a watercourse feeds the watercourse. Thus, a riparian
land owner may only divert water to the portion of their land which
allows the water to return to the watercourse.

Land lying within the watershed of one stream above the point
where the two streams unite, called a confluence, is not considered
to be riparian to the other. Further, the surface flow (river) below the
confluence of two streams is a new and entirely different watershed,
justifying a new name for the river below the confluence, as is the
practice in Mexico to distinguish the watershed. [Anaheim Union Water

Co. v. Fuller (1907) 150 C 327]
Riparian rights are appurtenant %
pRYr (

The right to use riparian water is ant (incidental) right
aftached to and transferred with t nersnip of real estate. [Calif.
Civil Code §§658, 662]

Each riparian land owner is €Yl to & reasonable use of the natural
flow of streamwaterrunning thrughoradjacentto theirland. However,
the quantity of the wate nis subject to an upstream riparian

land owner'’s prioritysight ¥ first withdraw water for reasonable use on
their upstream ripcgﬂw .

Additionally, a riparia nd owner may not divert stream water to
nonriparian lands, even when they are entitled to use the water on
their riparian land, since they are subject to the rules of percolation
within the watershed. The land owner’s riparian right to use the surface
wateris appurtenant to the land bordering the stream, not other lands
without a border on the stream. [Gould v. Eaton (1897) 117 C 539]

Reasonable use and domestic priorities

Riparian rights are limited by the requirement that water taken from a
sfream needs to be put to areasonable and beneficial use. Wateris a
state resource which, when used under a legal right, needs to be put
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to reasonable and beneficial use to the fullest extent possible. No one
has a protectable interest in the unreasonable use of water. [Calif.
Constitution, Article X §2]

Reasonable and beneficial uses include:

* domestic uses; and

e qgricultural irrigation.
Whether a particular use of water is reasonable and beneficial is
determined on a case by case basis. [Calif. Constitution, Arficle X §2]

While riparian land owners hold the same classification of legal rights
to water, they need to share the water, giving priority to domestic uses
over other uses, including agricultural irrigatiog.

The sharing of water between riparian owners, with priority
to upstream owners, is based on a jiere g€ty of priority and
subordinate uses across the entire geQUROT foarian owners, called
correlative rights. Each land owne 4@ elative rights within the
riparian class of water rights.

Water rights usHiructuary

Owners of land an ater providers (appropriators) who
hold water rights ot legally own water. They own rights to
the reasonable use of the water. Their right-to-use is subject
to change when circumstances controlling the use of water
change, called usufructuary rights. It is a sort of “here today,
gone tomorrow” approach to access and possession.

When a riparian land owner is not using water, downstream
riparian land owners are entitled to the full flow of the water,
subject to the upstream riparian owner’s future reasonable
use. Thus, the lack of use of the appurtenant right to water is
not lost by mere nonuse alone.
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However, an upstream riparian owner who is not using their
allotment of water may not divert water to nonriparian land
since the water does not percolate info the watershed.
[Gould, supra]

Competing water rights and allotments

In 1943, California established the State Water Resources
Control Board (Board). The Board acts as a referee for all
disputes over water rights. The Board advises the California
courts on the appropriate water allotment each of the
disputing parties is entitled to take. Also, on a request from
holders of water rights, the Board itself y hear legitimate
disputes between the parties to ine the water
allotment each party is entitled to take? . Water Code

§2501] y
When the Board determines t tm&ht of water to each

holder of riparian rights, the Rged§of all riparian land owners
within the watershed are tak o*account. The amount of
water allocated to aripa nerisindividually determined
based on numerougfactorg, such as the need for domestic
use, irrigation and g Qg power.

For example, eam owner of 66 acres of riparian
land suitable for prdfitable irrigation is entitled to a smaller
proportion of the Water from a watercourse running through
their land than a downstream owner of 96 acres of riparian
land also suitable for profitable irrigation. [Half Moon Bay
Land Co. v. Cowell (1916) 173 C 543]

Riparian rights not lost by disuse

An owner of riparian land has water rights which are “part
and parcel” of their land, called appurtenant rights. As
appurtenant rights, riparian water rights cannot be lost by
disuse.

Water
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For example, co-owners of riparian land partition the land,
providing each with separate ownership of a pro rata portion.
The partition is made by deeds which grant each owner their
pro rata share of the original parcel’s riparian right to the
stream flow running through the parcels. Concurrently, the
co-ownerreceiving the southern parcelis given an easement
across the northern parcel to construct a pipeline to divert
their share of the water from the stream to their parcel.

The southern owner never builds the pipeline and never
diverts the water. Later, the northern owner begins to divert
all the water from the stream to their parcel above the point
where the pipeline easement meets thegtream.

er may not divert
arian owner,

all the water from the stream singe, as
the southern owner is enfitled Wro’ro share of the
stream’s flow, whether or not se Meir share.

y divert all of the stream

The southern owner claims the northern

The northern owner claims t

water since the rights ebsoMthern owner to divert the
water were confingent o construction of the pipeline
and the diversion o r, which was never done.

However, the rth owner may not interfere with the
southern own an right to their reasonable share of
the stream’s flowsd#ie riparian rights of the southern owner
are “part and parcel” of their land, appurtenant rights which
cannot be lost by disuse alone. The pipeline easement also
cannot be lost by disuse alone. [Parker v. Swett (1922) 188 C

474]

Consider two appropriators who have no riparian rights
appurtenant to any land but are allowed to withdraw
water up to a set amount in the river. Additionally, both
appropriators are entitled to take water unused by senior
appropriators.
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The senior appropriator fails to take their entitled amount
of unused water during a five-year period. The junior
appropriator seeks to reduce the amount of the senior
appropriator’'s entittement to the amount actually used
each month during the prior five years, claiming the senior
appropriator’'s nonuse forfeited the unused portion of their
entitlement.

The senior appropriator claims they did not forfeit their right
by nonuse since the amount of unused water available
is unpredictable and therefore cannot be forfeited. Did
the senior appropriator forfeit the unused portion of their
entitlement to unused watere

Yes! The senior appropriator’'s nonuse ited their right to
take unused water, entitling the jugior a riator to take
the unused water up fto the w eir entitlement.
[North Kern Water Storage Dis . KeWDelta Water District
(2007) 147CAA4th 555]

Public dedication by ing use

For example, a d e riparian owner constructs a

canal to divertg lar

diverted for t

portion of a river's flow. The water is
tic and irrigation uses of towns which
were established d grew in reliance on the diverted
water. The exten the diversion is known to an upstream
owner who allows the diversion to contfinue uninterrupted for
several years.

Later, the upstream owner begins to take water from the river
for irrigation of their lands, diminishing the amount of water
available for the public use. The downstream owner seeks to
bar the upstream owner from diverting the water, claiming
the diversion upstream now deprives the downstreamriparian
owner of the water they were accustomed to diverting for
the public use.
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The upstream ripariaon owner claims they are entitled to
divert the water for irrigation of their riparian lands since, as
ariparian owner, they are entitled to use a reasonable share
of the river water.

The downstream riparian owner claims the upstream riparian
owner is not entitled to divert water for irrigation since the
water taken by the downstream owner is devoted to public
use in reliance on the upstream owner’s disuse.

In this instance, the upstream riparian owner may not
now interfere with the downstream diversion of water. The
diversion of water for public use was allowed to continue
unchecked for a period of years. on-interference
conduct constituted a dedication of pstream owner’s
¥@in owner's only

waterrights to public use. The ups’rr m ri
recourse is to seek compensati wlos’r riparian rights
from the downstream owner. | v. Enterprise Canal

& Land Co. (1915) 169 C 415
Termination of riparia
Consider rlporlon I ting a river or lake which is

parceled. One ar eIs created has no frontage on
the watercoufge parcel is later conveyed without a
provision in the dedd transferring the riparian rights. Here,
the parcel conveyed without reference to its riparian rights
loses its riparian land status forever.

The conveyance of a parcel, severed from a larger parcel
which has riparian rights, terminates the conveyed parcel’s
riparian rights unless the rights are transferred by the deed
which severed the parcel. Even when the severed parcel is
eventually conveyed to waterfront owners of portions of the
original riparian fract, the severed parcel’s status remains
nonriparian. [Anaheim Union Water Co., supra]
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Appropriation by nonriparian owners

The right to the use of water located within the state of
Cadlifornia may be acquired by appropriation by applying
for a permit from the Board. [Wat C §102]

Onthe approval of an application foran appropriation permit
by the Board, the permit is issued granting the appropriator
the right to use water only to the extent and for the purpose
described in the permit, called appropriation rights. [Wat C
§1381]

Waters flowing underground or surface waters flowing in
natural channels in excess of the entiglement of riparian,
overlying and previously appropriat€d ghater rights are
considered the public water of the StateQf Cailifornia. These

excess waters are subject to ap iationy anyone. [Wat
C §1201]

Rights of appropriator ag thers

An appropriator’s right
based on the “firsty.tim

st other appropriators are
first in right” theory. Thus, prior

appropriators may the water allotted for use under
their permit b@ore |dker appropriators may divert water, @
tiered conditio priority. [CC §1414]

The excess water previously allotted to later (junior)
appropriators may not now exist after prior (senior)
appropriators take their allotment, leaving no water to be
taken by junior appropriators. Correlative rights to a parity
share do not exist among appropriators since they are not
riparian or overlying land owners.

Additionally, land owners possessing riparian and overlying
rights have water rights which are superior to the rights of
appropriators, called priority rights. Appropriators may only
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appropriate water which is not presently being used by a
riparian or overlying land owner and has not already been
appropriated by anyone else, called surplus water.

In the event of a water shortage, appropriators have to yield
to riparian and overlying land owners since land owners
have priority rights to divert or pump water. These rights are
appurtenant to their property. [City of Barstow, supra]

When a person licensed to appropriate water fails to use
the water for a period of five years, their appropriation rights
terminate and the water allocated to the appropriator
reverts back to the public. Once the water reverts to the
public, it is once again regarded as yglppropriated. [Wat
C §1241]

Prescriptive rights by conveph at

Prescriptive rights to the us
when a person appropriate
adversely for an unint
does so without docum

ater may be established
rolus water openly and
ted period of five years, and
on or evidence of a legal
right, called a clai . Essenfially, an adverse user is
converting watgr, h riparian or overlying land owners
have the right§o with@raw, to their use without a good faith
belief they hold anyllegal rights to its use.

Riparian and overlying owners may interrupt anyone trying
to obtain prescriptive rights by contfinuing to use their
allotment of water. Holders of riparian and overlying rights
lose priority to those who obtain prescriptive rights to water,
since their water rights have been lost to the extent taken by
prescription. [City of Barstow, supra]

Forexample, an upstream riparian owner builds a dam which
stops the flow of a stream to a downstream riparian owner.
The downstream riparian owner is aware of the dam and

Video Renewal Course: Real Estate Made Reel™



allows the upstream owner to divert the flow of the stream
for over five years.

Later, the downstream riparian owner seeks to stop the
upstreamriparian owner from diverting the flow of the stream,
claiming they are entitled to a portion of the stream'’s flow
since they are a riparian owner.

The upstream riparian owner claims the downstream riparian
owner may not stop the upstream riparion owner from
diverting the stream since the upstream riparian owner have
been openly and adversely diverting the water for over five
years and now hold prescriptive rights in the water which
may not be taken from them.

In this situation, the downstream ripar ner may not
stop the upstream riparian owner f divéfiing the stream.
The upstream riparian owner e dversely diverting

the water with the downstr
for over five years. Thus, the
has prescriptive rights i
riparian rights of the dow
Babcock (1954) 124

Prescripftive ri , likeQappropriation rights, may also be lost
by abandonm e? five years. [CC §811]

Regulation of water rights by the Board

mWoarian owner's knowledge
STREOM riparian owner Now
te&¥ which are superior to the
m riparian owner. [Sibbett v.

Riparian, overlying and appropriation rights are subject to
the state’s interest in conserving and regulating water use.
The state government, under its Board, controls unclaimed
water rights and partitions water for the highest and most
beneficial use. [Wat C §101]

The state government regulates the use of water in California
when disputes arise between riparian/overlying land owners
and appropriators. The Board determines the respective
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water rights of individuals and makes decisions by weighing
the public interest versus the needs of individuals. [Wat C
§2501]

Consider a city whose watersupply is experiencing ashortage
since the underground water basin is being overdrawn. A
resolution is adopted by the city calling for those land owners
and appropriators who agree to be bound by the solution
to give up their water rights in exchange for an allotment
of water. Each user agreeing to the allotment is given an
amount they may pump without charge. The amount of the
allotment is based on the highest quantity of water the user
consumed annually during the last five gears. A fee will be
charged to pay for the purchase and g€plgecement of water
used beyond the allotted amount.

Additionally, the terms of the r We imposed on all
land owners with overlying w ght¥even if they do not
agree to the resolution, thu§agliminating their priority water
rights.

An overlying land owner ted to the resolution claims
a taking of their pr er rights has occurred without
compensationginceWhe City's allocation solution elevates
the rights of a idfors and those without any water rights
to the status of riparfn owners.

The city claims placing the owner under the city’'s water
resolution is not a taking since the state Constitution requires
the water supply to be made available to the largest number
of users the water supply can reasonably support.

However, placing the overlying land owner under the city’s
water resolution does constfitute a taking. The city may
impose a water resolution to achieve a practical allocation
of water among those with competing interests in the water.
However, the city’s resolution may not ignore priority rights
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of overlying land owners who assert them, change priorities
among the class of holders of waterrights nor eliminate vested
water rights. Thus, the overlying land owners have priority
over appropriators to the ground water and may pump to
satisfy their domestic and agricultural irrigation needs which
are reasonable and beneficial. [City of Barstow, supra]

\/
o
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refer to the rights of a real estate owner to take surface
water from a running water source contiguous to their land, such
as ariver or stream.
a. Overlying rights
b. Equitable rights
c. Riparian rights

. The right to take water may be g red Oy when a
lond owner diverts water from r oMWatercourse to their real

estate for reasonable use.
a. prescription
b. appropriation

c. confluence

An individual mga prescriptive rights in water by wrongfully
appropriating non lus water openly and adversely under a

claim of right for an uninterrupted period of:

a. atleast one year.
b. atleast two years.
c. atleast five years.
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Affixed to the land

Real estate includes things which ar
be affixed to the land by:
* roofts (e.g., shrubs and trees
* embedment (e.g., wal
* permanently restin

e physically attache
§660]

Things attached to the e@irth naturally are real estate. Natural fixtures
to the land, called fructus naturales, include:

y cement or nails). [Calif. Civil Code

e frees;

e shrubs; and

* Qgrass.
However, naturalitems planted and cultivated forhuman consumption
and use are fruits of labor, called fructus industriales.

Fructus industriales include such things as crops and standing timber.
Crops and fimber are ordinarily considered real estate. However,
industrial crops and standing timber sold under a purchase agreement
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and scheduled to be removed are considered personal property.
[Calif. Commercial Code §9102(a)(44)]

29p

QUIZ

40

. Trees, shrubs, grass and other natural fixtures to the land are

examples of:

a. fructus naturales.
b. fructus industrials.
Cc. emblements.

Natural items planted on@ifor human consumption and

use are called:

a. fructus naturales.
b. fructus indusizels.
C. iumentis.

Industrial crops and standing fimber sold under a purchase
agreement and scheduled to be removed are considered:

a. real estate.
b. personal property.
c. fructus naturales.
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Fixtures

Afixtureispersonal property which
to real estate. As it is permanentl

part of the real estate and is con with it. [Calif. Civil Code §660]

eronWem is a fixture

h Wermonenﬂyoh‘oched
chewd, it effectively becomes
Y

Factors which determine w
or removable improvement in

* relationship of the

* agreement b€tweerithe parties;
e intention of the parljies;

e manner of atffachment; and

e adaptability of attachment to the real estate’s
use. [San Diego Trust & Savings Bank v. San Diego County (1940)
16 C2d 142]

Individuals most likely to dispute whether an item is a fixture include:
* buyers and sellers;
* |andlords and tenants;
e a builder and an owner;
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e alender and an owner; and

* the county assessor and an owner.
The most important factor when determining whether an item is @
fixture or improvement is the intent of the parties.

Intent to make an item a permanent part of the real estate as a fixture
is determined by:

e the manner of attachment; and

e the use and purpose of the item in dispute.

For example, when an item is attached to real estate by bolts, screws,
cement or the like, the item is a fixture and part of the real estate. An
item need not be attached to the real estatg in this manner to be a
fixture. Items of such weight and size that grayity maintains them in
place are sufficient to give the item the cRgfacier of permanence

and affixation to be real estate. M
Also, the item may be consfrucﬁ\%ﬁ ed when the item is a
of

necessary, integral or working pa rovements on the real estate.

A'e
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QUIZ

A fixture is personal property which has become permanently
aftached to real estate. Which of the following statements is most

correcte

a. Nothing is inextricable attached, and thus a fixture always
remains separate from the underlyinggfeal estate.

b. Asitis permanently attached, it beco pqrt of the real estate
and is conveyed separately usin bill ale.

c. As it is permanently attach e Iively becomes part of
the real estate and is conye with it.

Intent to make an item rmyane&nt part of the real estate as a

fixture is determined by:

a. the manner of aft t; and

b. the use andurposg of the item in dispute.

c. Both a.and b.

When an item is attached to real estate by bolts, screws or cement,
the item is generally:

a.
o.
C.

a fixture and part of the real estate.
a frade fixture and subject to removal.

a permissive improvement which may or may not need to be
removed.
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Trade fixtures are
removed by the tenant
on termination of
the tenancy, unless
agreed to the contrgry
with  the  landlor
The removal may not
unduly damage th
real estate. [Calif. Civil
Code §1019]

Thus, trade fixtures are considered personal property.

To be considered a trade fixture, a fixture needs to be an essential
part of the tenant’s business and its removal may not substantially

damage the real estate.
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In the instance of a beauty salon, trade fixtures include:

° mirrors;

* sink bowls;

e dryers; and

* installed wash stations. [Beebe v. Richards (1953) 115 CA2d 589]

\/
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QUIZ

46

Fixtures which are used to render services or make products for the
trade or business of a tenant are:

a.
o.
C.

capital expenditures.
trade fixtures.
Appurtenant rights.

On the termination of a tenancy, Trow s are generally:
a. removed by the tenant wh eir moval does not unduly

o.

damage the real estate.

removed by the landlord their removal poses the risk of
damage to the real es

. retained at the rtW and become the property of the

landlord through r rsion.

Trade fixtures are con8idered:

d.

o.

real estate since they are not an essential part of the tenant’s
business.

personal property since they are an essential part of the tenant’s
business.

. either real estate or personal property depending on the

manner of attachment.
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Appurtenant rights

Real estate also includes any incide
on the real estate nor reflected o
Appurtenant rights include the ri
exit) across adjoining properties.

thich are not located
le, &Glled appurtenant rights.
ingress and egress (entry and

ivil Code §662]

terest held by an owner of one
ing real estate.

An appurtenant easement i
parcel of real estate to dj

Under an appurte t e@Sement, an owner's right to use adjoining
real estate is part i Peal estate, although it is not reflected on

the fitle to the real est@i@. This right to use adjoining property runs with
the land and is automatically conveyed with the real estate when
the owner sells it. Appurtenant rights remain with the real estate they
benefit and do not transfer from person to person.

Other appurtenant rights to real estate include the right to the lateral
and subjacent support provided by the existence of adjoining real
estate. For example, the owner of real estate may not remove sall
from their land if doing so causes the adjoining real estate to subside
or collapse.
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Appurtenant rights held by an owner of one property are a recorded
encumbrance on ftitle to the adjacent property burdened by the
appurtenant rights, such as an easement.

29p

48

. Incidental rights in a property which are not located on the real

estate nor reflected on its title are:

a. inalienable rights.

b. assignable rights. V
C. appurtenant rights.

Which of the following state about appurtenant is most
correctys
a. Appurtenant righ include the right to license a specific

portion of angadjadént property for a specified use.
b. Appur’renon% an include the right of ingress and egress
across adjoinin operties.

c. Appurtenantrights caninclude theright to take private property
for public use.

An owner of real estate may not remove soil from their land:
a. if doing so causes the adjoining real estate to subside or
collapse.

b. unless they obtain the written approval of the neighboring
property owner.

c. without restriction since it is their real estate.

Video Renewal Course: Real Estate Made Reel™





